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comment,

SUMMARY: In this document FRA states
the-agency’s position on certain
interpretive questions arising out of
some of the complex and important
amendments enactad in 2008 to the
Federal railroad safety laws that govern
such mattars as hioiv fong a railroad may
require or allow an employee ina
certain category toremain on duty and
how long the railroad mmisst give the
employee off duty before the smployes
may go on duty again. In issuing this

" interpretation, FRA has considered
public comments that it received on its
June 2008 docurnent that contained the
sgency’s interim interpretations of those
amended laws.

DATES: This document is effective on
May 29,2012,
FOR FURTHER INFORMATION CONTACT:
Colleen A, Brennan, Trial Attorney,
Office of Chief Counsel, FRA; 1200 New
Jersey Avenué SE., RCC-12, Mail Stop
10, Washington, DC 20580 [telephone
2024936028 or 202-493-6052);
Matthew T. Prince, Trial Attorney,
Office of Chief Counsel, FRA, 1200 New
Jersey Avenue SE., RCC-12, Mail Stop
10, Washington, DC 20590 {tulephone
202-493-6146 or 202-493~5052); Rich
Connot, Operating Practices Specialist,
Operating Practices Division, Office of
Safety Assurance and Compliance, FRA,
1200 New Jarsey Avemie SE., RRS~11,
Mail Stop 25, Washington, nc 20590
{telephons 202-493-1351); or Thomas-
McFarlin, Office of Safety Assurance
and Compliance, Staff Director, Signal &
Train Control Division, FRA, Mail Stop
25, West Building 3rd Floor West, Room
W35-332, 1200 New Jersey Avenue SE.,
Washington, DC 20590 {tefephene. 202-
483-5203).
SUPPLEMENTARY INFORMATION:
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C. Changing Hours of Samca _
Regquirements Related to Signai
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1V. Response to Public Comments on FRA's

Proposed lnterpretation and Intérim
Interpretations

A, FRA’s Deeision To Ratain Its
Longstanding "Fresh Start”
Interpretation and Not To Adopt the
Pioposed “Continuous Lcokback"
Interpretanon
B. Questions Regarding the “'Consecutive-
Days” Limitations for Train Employses
and R ant of 48 or 72 Hours Gff
Duty at the Home Terminal

1. What constitutes a “Day” for the
purposa of sici 21103{a}{4)?
2. What “Wiik” may an smployee do an
a seventh'consecutive day under sec.
21103{a){4)(A)

3.Doesa da);egent deadh __ding, with no
other covered service performed-on that
day, Conatituts an ** ii
Duty Peried” for the
21103{a){a)? :

4 Doas the initistion of an on-du

period
*gncident to an early release ag
Initiation for the purposes-of sec.
21103(a){4) -

5. If an employee is cailed for duty but
doss not work, has ths e loyea
initiated an on- 7 if theraisa
call and release?” t 'if the employes
has reported?

6. Does an employee’s: performance of
“*Other Mandatory Activity forthe

Carrfor” that s not coverad service ever . -

count as the initiation of an on-duty -

. period underser. 21103{a}{4)7

7. How much rest musi an employee have
after initiating an on-duty peried for six
".comsseutiva days, if permitted o do so
for seven mmﬁv& days by sec.
21103(x){4}B)-

8. Haw are initiations of on-duty periods
for multiple railroad:carriérs treated
under sec. 21103(a){8)?

9. Does an smployes “Deliberatsly
Misrepresent His or Her Avazlabxhty"
simply by reporting ‘for duty.on'a:
consecutive day in vinlation of sec.-
21103(a){4)?

C. Questions Regarding the Probibition on
Cominunicstion by the Railvoad with
Trals Erployess and Signal Employeas

. iprohibition protect employees
from any Sommunication for the entirety
of the-off-duty pericd? )

2. Is it a viglation for a raflroad ta -
intentionally cell an employee to delay
that employee’s ability t Teport for
duty?

3. For what purposes may an employaa
contact a railroad during the
wrdntermapted rest period?

4. May the railzoad return an emplayes's

B commnmcahen dm'mg ihe rest pariod

without vioiaung the prahzb!unn on
communication?

5. May the railvoad call to alert an
employee to a delay (set back) or
displacement?

6. May an employee provide advance
permission for 1 communications?

7. Does the prohibition' en communication
apply to the extendad rest reqmd aftar
6 or more consecutive days initiating an
en-duty period?

8. Doas the prohibition on commynication
apply differently to formsof = °
communigation other thari phonid calls?

9, May the railroad provide information
that cani be sccessed at the employee's
option?

D. Questions Regarding the 276-Hour
Monthly Limit on Service for the
Raflroad by Train Employees

E. Additiéhal Issuas Raised by Commenters

4. Statutory Changes
- 2. Waivers

3. Dafinition of “Govered Service”

4, Exclusivity of Signal Service Hours of
Service

5, Commuting Time

6. Application of Exception to Limitation
on Certain Limbo Thne

V. Portions of FRA’s Interim Interpretations
of tha Hours of Servive Laws on Which
Comments Were Not Received and
. Which Ave Incorporated in This Finsl
 JInterpretation Essantxaliy Without

- Change

" A. Questions Related to the Prohibition on
Communication by the Railroad With -
Train Employses and Signal Employees

1. Does tha prohibition an communimhnn
with train employees and signal
smployees apply to evary statutory off-" - .
duty period no matter how long the :

oyse worksad?
additional rest for a train

. emplsyes when dia-duty time plus limha
. tima éxceeds 12 hours mandatory, or
‘may the emplayae decline it?

3.1 an employeé is called to report for
duty after having 10:hours of

"+ uninterrupted time off duty; but then

raceives a calt the call to vepoit.
before he or she lsaves the place of rest,
is 3 new period of 10 umnterruptﬂd
hours off duty required?

4, What if the ca]l is cancelled iust_qne
minute before report-for-duty time?

5. What if the employes was told before
going off duty to report at the end of
required rest {gither 10 hours or 48 or'72
hours aftar' working 6 or 7 days), and is

relsasad from that call prior ta; the
Teport-for-duiy time?
6, 'Are taxt inessages or email permitted
during the rest period?
7. May the railsoad return an employes’s
eall dm'in&the rest panod 100L,
violating the prohibition on
commismication?

B. Mn;itheraﬂroadcalltoalertan
employes 1o a delay-(sat back) or
displacement? -

4: I the railvoad wc]#tes the reguirament -
* . of undisturbed rest, is the nndisturbed

restpenodmstartsd&omthehegmnmg?ﬂ;

10. Should any violation of undisturbed
rest be documented by a mord?
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11. Is the additional rest required whien on-
duty time plus limbp time sxceais 12
hours (du.nnf whith communication
with an employee is prohibited) io be
measured only in whole hours, so that
the addiﬁena{ rest requirement i not &
factor unitil the total reaches 13 hours?

B. Questions Related to tha Requirements
Appliceble to Train Employees for 48 or
72 Hours DIf at the Home Terminal-

1, Is a “Day” a calendar day or a 24-hour
period for the purposes of this provision?

2.1 an employse is called for duty but
does not work, has the em miviayee
initiated an on-duty period? If there isa
call and releass? Wbst if the employes
has reported?

3. Doss deadheading from a duty
assignmant to the home terminal for final
release on the-6th or 7th day countas a
day that triggers the 48-hour or 72-hour
rest period Tequirernant?

4. Does attendance at a mendatory rules
class or other mandatory activity that is
not covergd servica but is'fign-Covered
service, Gount as initistisg an cn-duty
period on a day? .

5. If an emiployes is marked up (available
for service) on an-extra board for 6 days
bui orlly works 2 days dat of the 8, is the
48-hovir rest requirement triggared?

6 If an Employee initiates an on-duty
. period on 6 consecutive days, ending at

- an away-from-home terminal snd then
has 28 hours off at én away-from-home
terminal; may the em;
the home termiinal? The statute says that
after initiating an on-duty periodon g -
consecutive days tha émployes may
waork back to the home terminal on the
7th day and then must get 72 houss off,
but what if the smployee had a day off
at the away-from-home. terminal ager

" 6th day?

7. May an employse whoworks 8
consecutive days vacation teliefat a
“Temporary Home Texminal” work back.
to the regular home terminal on the 7th
day?

C. Questmns Ralated tothe 276-Hour
Monthly Maximum for Train Employees
of Time on Duly, Waiting for.ar Being in

Tgloyse work back to.

Relaase, and in Oﬂm‘ Manda'tory Servica
for the Carrier =~ -~
1, If an empluyes reathes or exceeds 276

‘hours for the calendar month during a

trip that ends at the employee’s away- -

from-home terminal, may the railroad

deadhead the employee home during
that month?

2. How will FRA apply the 276-hour cap
to employass whoonly occasionally
perforin covered service 4s a train
employee, but whose hours, when
combined with their regular shiffs in
non-covered service, woiild excesd 276
hours?

. Does the 276-hour count reset at
midnight on the first day of a naw

. month?

-4, May an amployes accept a eall to report
for duty when he or she knows thére are
not enough hours remaining in the
employee’s 276-liour monthly imitation
to mmplata the assigniment or the duty
tour, and it is not the lagt day of
month, so the entire duty tour will'be
counted toward the total for the current
month?

5, What activities constitute “Other
Mandstury ]
which.connis towards the 276-hour
monthly livaitation?: -

6. Does time spent documenting transfer 6f
hazardous materialé (Transportation
Security Administration réquirement)
count against the 276-hour monthly

- maximum?

D.:Other Interpretive Questions Related to
the RSIA Amendments to the Old Hours
of Service Laws

1. Does the 30-hour menthly maximum
limitation: on time awaiting and in
deadhead transporiation to ﬁnal re!ease
only apply to time awaiting and in:
deadhead transportation after 13-
consecutive hours on duty?

2. Did the RSIA affect whether 2 raﬂmad

~ -may obtain a waiverof the provisions'of

. the.new hours of sarvice laws?

L Exé'cﬁtive Summary
Having considered public comments

L]

interim statement of agency policy and
interpretation {Interim Interpretations)
and its prope&ed interprstation, 74 FR

30665, FRA issues this final statement

of agency policy and interprotation,

Federal laws governing railroad
employeses” hours of service date back to
1907 with the enactment of the Hours of
Service Act (Pub, L. 59-274, 34 Stat,
1418), and FRA, under delegations from
the Secretary of Transportaton
{Secretary), bas lotg administered
gtatutory hours of service requiremerits
for the three groups of employses now
covered under the statate, namaly
amployees performing the fanctions of
train employees, signal employees, and
dispatching service employees, as those
terms are defined at 49.13.8.C. 21101,
See 49 CFR 1.48; 49 U.8.C. 21101~
21109, 21303, These requirements have
been smended several times overthe
years, Inost recently in the Rail Safety
Impravement Act of 2008 (Pub. L. 116—
432, Div, A)-{RSIA). The RSIA
subatantially amended the requirements
of 40 1.5.C..21103, applicable 1o train
employees, defined as ‘individual{s]
engaged in of connected withthe
moverent of a frain, including a
hostler,” 49 U.S8.C. 21101(5}, and the
requiramants of 49 19.5.C. 21104, :
applicable to aignal employees, defined
as “individual{s] who [are] engaged in
installing, repairing, or maintaining
signal systems.” 49 U.8.C. 21101(4).
FRA prevmusly discussad those
amendrients in its katersm
Interpretations, and now clarifies those
interpretations and answers questions
raised by commenters, The cirrent
hours of service laws are summarized
very briefly below, divided by type of
covered sarvice.

Deadhead: Transportation to Final in response to FRA's June 26, 2009
Train employass ' 4t ore Dispatching service smployees
Citation 49 U.S.C, 21103 49’ 's_.c. 21104 49.US.C. 21105

Covered Individuals

Limitations on Tima
on Dty in a Sin-
gle Tour.

haurs.

tndtviduais engaged in or connected
. with the movemant of a train, includ-
'mg hostlars, Train: employees who
~are angaged In commuter orintercity: |
rail passenger ransportation, as des:(.
fined in 48 CFR pant 228, subpari F,
are instead subiect to that regulation.
Sea 48 U.S.C. 21102(c){3).

May. .not remain or go .on duty in ex-
cess of 12 hours or if the employes

. has not had at least 10 consooutive
hours off duty. during the priof 24

temns,

hours.

Individuals engaged in installing, . re-
pairing, or maintaining -signal’ sys-

May not remain or go on-duty in -
cass of 12 hours or if the emﬁinyee
has not had' at feast 10 consecitive
hours. off duty dufing the prior 24

Operators,. train - dispatchers, or-any
other empidyee who by use of an
electrical or mechanical davice dis-
patches, reports, transimits; receivas.
or dalivers ordars related {o o af—
fecting train. movements.

May not remain or go on duty for more
than 9 or 12 howrs In a 24-hour pe-
fod, depending -on- the. numbar of
shifis. émployed at the tower, office,
gtahon or place tho smployee is on

Ly,
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Citation

Train’ employees

49 U.8.C. 21103

Sigﬂa!--'ﬁmpbvm
49 US.C.21104

Dzspatchmg service employees
48 U.B.C. 21105

Minimum Of-Duty
Period Betwean
Duty Tours.

Minimum Of-Buty.
Period Wiihin a
Duty Tour.

Limitations on Con-
secutive Duly
Tours.

Monthly Cumulative
Lirnitations.

Tima Neither-On-
Dusty nor-Off Duty
As Dafined by
the Slatute.

10 consecutive: hours, requirad to be
ummarmpted by any communication
by'the ralitoad reasonably expatted

to disrupt the empldyee's rest. Addi-.

tional tims -off. duty is required when
the tolal- of time on duty and time
waiting for deadhead transporiation

or in deadhead transportation from a |

duty assignmeant 1o the place of final
release that Is not ime off duty ex-
ceods 12 conzecutive hours, which
must also be unintarrupted.

Al least 4 hours. of time off duly at a
- dosignated terminal, required to. be
uninterrupted by any communication
by-tha raifoad mesonably expectad
to disrupt the employee's rest.

May not ramain or go on duly after ini-
tigting an on-duty period on six con-
secilive days without recsiving 48
consscutive: hours off-duty and free
from any service for any railroad car-
risr at the employee's home ter-
minal.  Employees -are” parmitted to
inifiate a sevanth. conseculive day
when the employes ends the sixth
consecitive “day at the -away-from-
home . lerminal, as part of a pllot
project, or-as part of a collectively
batgained ' agreement  entored Into
prior 10-Aprit 18, 2010 that. expressly
provides for such a schadule. Em-
ployeas performing service on this
additional day must receive 72 con-
secutive hours free:from any service

“for.any raifrcad camer at feir home

terminal bofore going on: duty. again | -

as-a train employes.

May not remain or go on duty, wait for.
of be in deadhead transportation 10

the point of final releass, or be in
any other mandatory sanice for the
carrier in-any calendar month whore
the emplioyee has spent a tolat of
278 hours on duty, waiﬁng for-orin

::ass;gnment to the paca of-final re-
lease, or in any other -mandatory
sevice for the carriar. -

May not exceed a total of 30 hours per
calandar morith spent waiting for or
in deadhead transporistions from a
duty assignment to the place of final
release following a period of 12 con-
secutive hours on duty that is naither
tima on.duty hor time off duty, notine
ciuding “interim rest- periods, except
in the circumsiances stated,

Time- spent in deadhead lransper!aticn
from a duty assignment’io- tha “place
of final ralaasa

10 consecutive -houfs,. fequited 10 ba
unintarrupted by any munication
by the railroad reasonably expected
to disrupt the smployea’s rest.

At lanst 30 minutes of time off duty ...

T O — certinsersrnstinen

Time spent returning from & trouble
call, whether tho empioves goses di-
rectly to. the employee’s residence or
by way: of the eomployee’s: head-
quarters.

Not applicabla,

Not applicable.

Nonie,

None.

Nona.
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Citation

Tfam amployeas
49 U.8.C. 21103

" Signal employees
49'U.8.C. 21104

Dispatdwlng ssrvios employaes
49 1.8.C. 21105

Emergencies in
General.

End of Emergency

A train employse on the crew of a
wreck of relief train may be allowed

o remain:or ‘go on gduty for no-more

tharn 4 additional-houre in any period
of 24 consecutive hours when an
emetgency exists @nd the werk of
the crew is-related to the emergency.

The emargency ends whan the track is
claared and the railroad ling is open

Timp aftar scheduleg
essarly spent'in completing the trip
directly o the -employee’s residence
or to the employes's hsadiquarters,
‘the employee has not.completad the
“rip from the final oudlying worksite of

. theé-duly period at'the end of sched-

uled duty hours, ‘or if the- employee |

is releasad from duly:at an oullying
worksita before the_end: of the em-

However, fifne spent:in h‘ansponaﬁan
o @n ondrack vehicle is fme on
culy.

A signal émployee may be allowad 1o
remain. or go on duly for .no more
than 4 addittonal hours in any pariod
of 24 consacutive holirs when an
smorgency exsts “and “the -work of
that employee is related to-the emer-

gency. Routine répairs, rodine main-

. tenance, or routine Inspection of sig-

" nak-systems is not an amergency
1 that “allows: for additional time. on |

duty.

The emergsncy gnds whan tﬁe signal

d-duty hours nec- "

A dispatching senvice employee: may
ba allowed to remain or go.on duty
for no more than 4 additionat hours

.. during: a perod of 24 consecutive

~ -hours for no more than 3 days dur-

mgaperiodot?apnsawtwe days.

Not Applicable.

for tmffic.
& proposed interpretation that days” limitation, the prohibition on “day" in which the employee did not .
appe in the same document asthe  communication with train e tili:u:gnaes initiate an on-duty period, and the
Interim Interpretations, FRA proposeda  and signal emplayees during string of consecutive days will be

new interpretation of the new hours of
service laws with réspect to the 24-hour
period within which & train employee or
signal employee must have had the
minimum 10-hour statutory off-duty
period before the employes is allowed
to go on duty or remain on duty. This
proposed interpretation would have
required that the train employes or
signal employes have had the statutory
minimum off-duty period in the 24
hours preceding any momsnt durmg
which that employee is on duty, ma
the maximurn work window 14 hours
after the end of the statutory minimum
off-duty period. In this final statement
of ageny policy, FRA rejects the
proposed interpretation and maintains
the longstanding *'fresh start”
interpretation, which réquires only that
the statutory minimuin off-duty period
be within the 24 hours before a train
employee or signal employee initiates
an on-duty period. As a result, there
will be no change to the current
interpretation that the statutory -
minimum off-duty period must enly be
within the 24 hours priar to the time
when an employes initiates an on-duty
period.

The other issues addressed by FRA .
largely fall into three categories:
questions relating to the “consecutive-

statutory minimum off-duty periods,
and the monthly limitation for train
employees of 276 hours in'tima-on duty,
waiting for or ini deadhes
trans ortation, or performing any other
andatory service for the reilroad - °
carrier. Each issue is discussed in
significantly more detail in the
subsequent sections of this document;
this sumimary provides only a brief
overview of FRA's policy.and
mt retation. ’
e Interim Interpretations,: FRA
deﬁnad the “day” in the consecutive:.
days limitation to be a calendar day;'on

_ the basis that such an interpretation -
“would be administratively simpler.

Exparience with the application of this
definition and public comments on the
definition shéw that the “calendar day”
interpretation was mors.complicated
and provided less protection against
fatigua than originally anticipated; as.a

result, FRA has revised its interpretation -
" of “‘day” in:the context of the

“consecutive-days” limitation to refer to
the 24-ho iod following an
employee's final release from duty.
Under this interpretation; if an
employee doesnot initiate anion-duty
period within 24 hoursof the °

--employee’s final release from the

pravmus duty tour, this will count asa

broken, _
Another source of confusion in the -
Interim Interpretations was FRA's

- definition of “work” in the

“consecutive-days” limitation’s
allowance that an employea may
“work” on a seventh consecutive day in
certain circumstances, FRA Has revised
this interpretation to reduce confusion
by clearly stating that “work” for'the
“congegutive-days” limitation is
eguivalent to “initiate an on-duty
parind:’-! This earlier definition of
“wrork” also led some commenters to be
cenfused shout how stand-alone
deadhead transportation would be
treated. with respect to the initiation of
an on-duty period; FRA has clarified
that a stand-alone deadhead is not time °
on duty, and is therefore not the :
initiation of an on-duty period.
Therefore, a day in which an employee

is in deadhead transportation but does
“not engage in any c¢oversd service with
~which the deadhead can commingle

will not be counted as part of the Series
of consecutive days, and will brea’k that
geries. :

Similarly, if an employee is. caﬂed fo
report for duty, but:does not actually
report for duty, such an employee has
not'injtiated an on-duty period for the -
purposes of the cemecntwe-days
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limitation. Howaver, employees that do

. report for duty have initisted an on-duty
period, even if they are released from
duty shontly thereafter, before
performing any covered service. FRA
also clarifies that, while other service -
for the railrgad may not be time on duty
if it does not commingle with covered
service, this fact'does not prevent
comningling if the other service is not
separated from the:covered dervice by a
statutory minimum off-duty period, In
response to a question relating to the
interaction betwaeen the “8-day"”
limitation and the “7-day” limitation,
FRA notes that an employee who is
eligible to initiate an on-duty period for
7 consecutive days but only initiates an
on-duty period on 6 consecutive days
must have 48 houts of time off duty and
free from any service for any rallroad.
FRA also provides clarification on the
impact of the consecative-days
limitations on employees who choase to
work for mltiple railroads, Finaily, in
response to a question in'the comments,
FRA provides additional discussion of
when an employee may be subject to
individual liability. enforcement action
for deliberately misrepresenting his or
her availability. '

On the issug of the prohibition on
communication by the railread with
train employees and signal employees,
commentis received in rasponse o the
Interim Interprotations indicated
significant confusion over the period of
tima during which the prehibition
applies. FRA explains that, becanse the -
prohibition applies only fo certain off-
duty peritds such as the statutery '
minimum aff-duty period, railroads are
free to commiunicate with train
smployees and signal employees so long
as there is sufficient undistirbed time
off duty to cemplete the appropriate
type of off-duty peried. Similarly, -
because the prohibition only applies to
certain off-duty-periods, a violation of
the prohibition does not accur uinless a
disruptive commiunication prevants an

.employee from having sufficient rest to
avoid excess service. For example, ifa
railroad interrupted an employee’s rest,
but restarted the rest period and
provided afill statotory off-duty peried

after the interruption before the o
employee was next called to report for

duty, there would be no violation,
because the employee had 10 hours
uninterrupted fest between duty tours.
Comments also indicated the tension
betwaen the Interim [nterpretations
addressing an employse’s ability to
contact the railioad and establishinga
time to report during a:statutory
minimusy off-duty period. FRA has

resolved this issue by clearly stating that

ar N
.. -Gommingle with time an]ziguty. FRA
-clarifies that if these activities are not-

empinyeeé may call a railroad or
contractor for-any purpose guring rest
periods required to be free from

disruptive communication, including - -

establishing a time to report, while
preserving the :__lcngstanrfing
interpretation that some types of
conversations:are éegvice for the railroad
that would not be -off duty:

On a related topic, commenits
requested that employess be ableto give
advance permigsion to railroads to

communicate during the prohibited - -

time, such that employees woild only
need to allow communications onice for
all of theizapplicable off-duty periods.
Howaever, railroads and contractors ars
only permitted to contact employees
during the prohibited timesif the
employes contacts the railroad or
contractor during the prohibited time . -
and specifically permits a return :
contact. Employees are not periitted to
grant advance permigiion for all off-
duty periods; a communieation from an
employas to a railroad or coniraptér
applies only to the off-duty period in
which the communication was made.
Because the prohibition applies to _
“comraunication,” and not phone calls -
spacifically, the prohibition applies to
all forms:of conmmunication. However,
because employees:are permitted to
initiate a commuxnication, means of
providing information that can be
accessed at the employee’s option, such

" as a railroad Web site or messages sent

to-a railroad-provided phone, do not -

_¥iblate the prohibition st long ag
“employees have the option of whether

or not to check.for such messages.

FRA also recéived several questions
conecerning the 276-hour monthly limit
on sarvice for the railroad by train -
employees, Most of these questions
digcussed FRA's note that activities:that
an employes has the freedom to N
schedula, such ag an-appointment thig: -
smployse makes for a vision exam, will

niot count towards the 276-hour
limitation. This does not mean that time
spant in such activities; which can alse
include activitiag like optional rules
refresher classes or the acquisition of
security actess cards for hazardoys:
materials facilities, no lo

separated from fime on duty by a
statutory miniftitim off-duty period, the
time-spent in‘thess activities will
commingle, become time on duty, and
count toward the monthly limitation.
FRA also explains that the 276-hour
monthly limitation applies onlyto -
single railtoads; such that an employee’
wha chooses to work formultiple

be subject to separate 278-
for sach railroad.

. he or she perforns
‘those tegulations; such as driviriga

Finally, FRA reiterates that meraly
reporting for duty is not ar‘act of
deliberately misreprasenting availability
at would make ati employee subjectto
ividual Hability for violations of the

honrs of service laws. . -

In addition to these topits, FRA also
addressas several miscellancous issues
raised by commenters. This includes a
discussion ofthe function-based

‘interpretation-of which employees are
" covered by the hours of service laws. As
~has long been the case, only eraployees
:"'who perform the functions described in

the “definitions” saction of the hours of
service laws, 49 17,8.C. 21101, are _
covered under the hours of service laws. -
This may or may not include employses
who are describsd as “yardmastars’™ or

“machanical employess.” FRA also

matntaing the longstanding
interpretation that time spent
commauting is time off duty, and
accordingly ah employe¢ may commute
during the uninterrupted rest period.

‘Ons comimienter asked if the statutory

- exceptions to the time counted towards
#the.monthly limitation o limbo time
-&pplyto the requirément that an .
- employes recéive additional time off

after exceeding 12 hours of time on duty
and time waiting for or in Jeadhead
transportation; because these exceptions
explicitly state that they only apply to
the mionthly limit, the exceptions do not’
also apply tothe additionsl rest
requirement. Thus, an smployee will
still be required to receive'additional
rast, even if one of the exceptionsto the
monthly limitstion oceurred during the
employee’s duty tour and that situation.
may have coniributad to extending the -

duty tour which resulted in the need for

additional rest.

With respect to signal employees,
FRA explains the application of the -
exclusivity provision; because it applies
only to signal employees, and:signal .
employees-are coverad by the “signal

- amployes” provision of the hours.of

service laws (including the exclisivity
provision), only an employee who is
subject to FRA's hours of service laws
is not subject to the Federal Motor
Carrier Safety Administration’s

. (FMCSA) hours of service regulations

during the same duty tour ag a result of
the exclusivity provision. An individual
who does not work as a signal employee
during a particular duty towr may =~ -
instead be subject to fhe FMESA hours -
of service regulations during that tour if
s finctions covered by

commsercial motor vehicle.,

" Finally, the Interim Interpretations are
reprinted for éase of reference. Where
the interpretation has changed, the text
has been replaced with a refetenceto”
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where in this docnment the new answer
can be found.

II. Background

On October 16, 2008, the Rail Safety
Improvement Act of 2008 {RSIA) was
enacted. See Public Law 110432, Div,
A, 122 Stat. 4848. Section (Sec.} 108 of
the RSTA made important changes to 49
11.8.C. ch. 211, Hours of service, as
amended through Qctober 15, 2008 (the
old hours of service laws). See 122 Stat.
4360-4866, Some of these changes
became effective immediately on the

_date of enachnent, and othets became
effective niné months later, on July 18,
2008. In particular, under Sec. 108(g) of

the RSLA; subsections {d}, {e), {f), and (g}

of the séction became effective on the
date nf enactiment of the RSIA, and
subsections:{a), (b, and (¢} of the
section became effective nine months
later, on July 18, 2009, Because of the
significance of the amendments to the
old hours of service laws made by Sec.
108, on June 28, 2009, FRA publishad
an interim statement of agency policy
and Interpretation (Interim
Interpretations) to address questions of
statutory interpretation that had arisen
so far with respect to.the hours of
service laws as amended by the RSiA
{the new hours of service laws). 74 FR
30665 (June 26, 2009). In the same
docurmeiif, FRA also proposed a new
interpretation of the new hours of
service laws with respect to the 24-hour
period within which a teain employee or
signal employee must have had the
minimum statutory off-duty peried
before the employse is allowed to go on
duty or remain on duty (Proposed
Interpretation). :

As with the Interim Interpretations,
FRA is not addredsing the amendments
to the old hours of service laws mads by
Sec, 420 of tha RSIA, which changed 49
U.S.C. 21108, Limitations on employee
slaeping quarters, effective October 18,
2008. Spe 76 FR 67073 {Oct. 31, 2011).
Nor is FRA presently revising either
appendix A of 49 CFR part 228, which
contains FRA’s previously published
interpretations of the'old hours of
service laws, known until the 1984
recodification as the Hours of Sarvice
Act (see Pub. L. 108-272), nor FRA's
previously published interpretations .~
concerning the limitations on hours of
service of individuals engaged in
installing, repairing or maintaining
signal systems, an interim stetemnent of
agency policy and interpretation at 42
FR 4464 (Jan. 25, 1977). FRA plans to
make conforming changes and other
changes to 49 CFR part 228, appendix
A, and to previously existing technical
bulletins, in the future.

1. Changes in the Old Hours of Service
Laws Made by Sec. 108 of the RSIA
A.-Extending Hours of Service -
Protectidns to Employees. of Gontractors
and Subcontroctorsio Railroads Who
Perform Certain Signal-Related
Functions R :
Sec, 108(a) of the RSIA [Sec. 108(a))
amended the definition of “signal
emiployee”, to eliminate the words
“employad by a railroed carrier”. 49
U.8.C. 21101(4), With this améndment,
employees of conteactors or
subcontractors to a railroad-who are
engaged in installing, repairing, or
mnaintaining signal systema {the -

.functions within the definition of signal

employse in the old hours of service
laws) are‘covered by the new hours of
service laws; béGause a signal employee
under the new hours of service laws is
ne longer by definition only a'railraad
employes. o

1t shouild be noted that an employse .
of a contractor or suhcontractorto a
railroadiwho is “engaged inor
connected with the movement ofa
train™ wag considereda “train
smplayse” under the'old hours of
gorvice laws and continuesto be -
considered a train employee under the
new:hours of service laws. 49 U.5.C.
21101(5). Likewise, an employes of a
contractor or subcontractor to arailroad
who “by thie:use of an electrical or
mechanical device dispatches, reports,
transmits, receives, or delivers orders
related to or affecting train movemenis®
was considered a “‘dispatching gervice
employes” under the old hours of
saivice laws and continues to be
considered a “dispatching service
smployea’ under the new howurs of
service laws, 48 11,5.C. 21101(2).

B. Changing Hours of Service .
Bequirements Helated to Train .-
Employases -

Sec. 108(b) amended the old hours of
servige raquirements for train -

employeesin many ways; all of whichﬁ' B

amendments became effective July 16,
2009, except-with respect to train
employses providing:commuter or
intercity passenger railisgrvice, whom
Sec. 108(d) made subjectinitially to the
old hours of sarvice laws and then to
regulations promulgated by FRA if
tssued timely; and, if not; to the new
hours of sérvice laws. 40 11.5.C. 21103
and 21102.1 Sec. 108(b) Himited train
employees to 276 hours:6f-time on-duty,
awaiting or in deadhead fransportation:..

1FRA has promulgated regulations effective
October 15,2011 eatablishing hours of sarvice
requirements for train gmployees providing .
commuter o intercity passenger xail éervice, 78 FR

50360 {Angnst 12, 2014, <

from a duty assignment to the place of

* final release, or in any other mandatory

service for the carrier per calendar
month. 49 U.5.C. 21103(a}{1). The
provision retained the exdsting.
maximum of 12 consecutive hours on
duty, but increased the minjrum off-
duty period to 10 consecutive hours
during the prior 24-hour period. 48
U.SG211030)(2), (3),

Set. 108(b) also required that after an
smployse initiates an on-duty period
each day for six consecutive days, the
employes mrust reeive at least 48
consecutive hours off duty at the -
employes’s home términal, during
which ihe employee is unavailable for
any:service for any railroad; exeapt that
if the sixth on-duty period ends at a
location other than &e"home torminal, -
the smployes may initiate an onduty”
period for a-seventh consecutive day in
order to reach the employee’s homs
terminal; but must then receive at least
72 consecutive hours off duty at the

" employee’s bome terminal, during

which time the smnployes is imavailable
for any service for any railroad. 49
U0,8.C, 21103(a)(4). -

Sec. 108(b) further provided that .
employees may also initiate an on-duty
period for a seventh consecutive day
and mitst then receive 72 consecutive
hours off duty if, for a pariod of 18
months after the enactment of the RSIA,
such achedulés arg expresaly provided
for in an existing collective bargaining

ment, or after that 18-month perfod:
has endéd, such schedules are expressly
provided for by a collective bargaining
agreement entered into during thet
period, or a pilot program that is either
authorized by cdiiecﬁvb:-hariaining
agreement, or related to work rest cycles:
under the hours of sexvice laws at 49"
U.5.C. 21108 {Sec. 21108}. 48 U.S.C.
21103{a)(4).

Sec.108{b} also provided that the
Secretary may waive the requirements
of 48 and 72 consecutive hours off- duty

* if the procedures of 491.5.€. 20103 are

followed {i.e.,; essentially, if public’
notice and an opportunity fof an oral
presentation are provided prior to
issuing the waiver), if a collective
bargaining agroement provides a
different artangement that the Secretary

" determines is in the public interest and
" consistent with safety

Ade
Sec. 108(h) alse significantly changed
the old hours of service reqi:ulirnements for-
train employees by establishing forthe -
firet time a limitation on the amount of
time an smcﬁllgysa may spend awaiting
and in deadhead transportation. 49

" U.S.C. 21103(c)(1). In particular, it

provided that a railroad niay not require
or.allow an employse to éxcesd 40 °
hours per month awaiting and in
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deadhead &ahﬁportaﬁoﬁ from duty that

iz nsither time on duty nor time off duty.

from the July 16, 2008 effective date of
the provision through October 15,
2009,2 with that number decreasing to
30 hours per employee per month
beginning Octcber 16, 2008, axcept in
certain gituations. These monthly limits
do not apply if the train carrying the
employae is directly delayed by
casualty, dccident, act of God,
derailment, major equipment failure
that keeps the train from moving
forward, or other delay from
unforesesable cause. 49 U.5.C.
21103{(c){2). Railroads are raquired to
report to the Seéretary all instances in
which these limitations are exceeded.
40 11.5.C. 21103(c}{3). See also 49 CFR
228.10, In addition, thetailroad is
required to provide the train employee
with additional time off duty equal to
the amount that the combination of the
total time on duty and time spent
awaiting or in trangportation to-final
release exceeds 12 hours for a particular
duty tour, 49 U.S.C. 21103(c)(4)..
Finally, Sec. 108{b) restricted
‘railroads’ communication with their
train-employess, except in'tase of
emergency, during the minimum
statutory 10-hour off-duty period,

statutory periods of intarim release, and -

periods afadditional rest requirad squal
to the amount that combined on-duty
time and time awaiting or in
transportation to final releases exceeds
12 hours. 49 11.8.C. 21103(e). Further,
the Secretary may waive this provision
for train employees of cormmuter or
intercity passenger railroads if the
Secretary determings that a waiver
would not rediice safety and is
necessary to-afficiency and on:time
performance. Jd. However, bacause train
emyployees of commuter and intercity
passenger railroads are no longer subject
to the statutory hours of service
limitations, such waivers are no longer
applicable to these employees.

s was alluded to earlier, Sec, 108(d)
provided that the requiremaenits
describod above for train employees did
not go into effect on July 18, 2009, for -
{rain employees of commuterand
infercity passenger railvoads. 49 U.S.C.
21102{c). Sec. 108(d) provided:the
Secretary with the authority to issue
‘hours of service rules and orders
applicable to these train employees,
which may be different than the statute
applied toother train employees. 43
U.5.C. 21109(b}. Sec. 108{d) further
provided that thess train employess

+The Janguage of Ssc; 108(b) muat ba read in
conjunction with the l%f Sec, 108(g), which
provides that Sec. 108(b} o8 eifective on July
186, 2000, ' ‘ i

:-g:sae%ngér rail service would continue to;
y the old hours of service

‘amending the definition of
. omployes,” Sec. 108{a) exdended the:
reach of the substantive requirements of -

21104(a}(2)(C)
allowing a sign

who provide commuter or intercity

governsd 7
laws {as théyrexisted immediately prior
to the enactriient of the RSIA) until the
effective date of regulations:
promulgated by the Secrétary. 46 U.8.0
21102{c). If no new regulations had been
promitlgated before Octobar 18, 2011,
the provisions of Sec. 108(b) would
have bieen extended io these employses
at that time, Id. Suchtegulations have
since been timely promiulgated, 76 FR
50360 {August 12, 2011}, to be'codified
at 4@ CFR part.228, subpart F, withan:
effactive date of October 15, 2011,
Accordingly, the hours of service of
train employess who provide commuter
and intercity passenger rail service ere
not governed by the statatory hours of
service laws at 48 11.5.C:' 21103, buthy
those regulations. B
G, Ghidnging Hours of Service
Hegqirirementis Relied to Signal
Employees

Sec. 108(c) amended the hours of

service requirements for signal
employees in a number of ways. 49
U.8.C. 21104. As was noted above, by
:sigu’ai

for train employees, “108{c} retained;
for signal employess the existing ...
maxipinm of 12 consecutive hourg-an
duty, but increased the minimum off-
duty period to 10 consacutive hours
during the prior’24-hour period, 49
13.5.C. 21104{g}(1), {2}. Further, Sec,
108(¢) deleted the prohibition fin the old
hours of service laws at 49 U.S.C. '
aingt requiring or
employee to remain or
go-on duty “after that employee has
been on duty a total .of 12 hours during

a 24-hour period, of after the end of that
24d-hour period, whichever ocouts first,
until that employee has had atleast 8-
consecutive hours off duty:

- Sac. 108(c) also eliminated language

u the old hours of service laws stating

that the last hour of sighal employee’s
return from final trouble call was time
off duty, snd defined: ‘emergency
situations” in which the-new hours of
service laws permit signal employess to
waork additional hours:to exchida

routine repairs, maintenance; or

ingpaction, 49 1.8.C. 21104{b), {c).

Sec. 108(c) alsé contained langnage
virtually identical to that in Sec. 108{b)
for train employees, prohibiting railroad.
communication with signal’employees
during offduty periods exceptfor in an

emergency situation. 49 U.S.C.

" Finally, Sec. 108{c) provided that the
hours of service; duty hours, and rest
periods of signal employeesare -~ -
governed sxclusively by the new hours
of service laws; and that signal:
employess dperating motor vehicles are
not-subject to other bours of service,
diity hours, or rest period males besides
FRA'S; 49 11.8.6. 21104(s).

The requirements of the-old hours of
service laws for dispatching service
employees (40 U.8.C. 21105) were not
modified by the RSIA,

IV. Res to Public Comments on
FRA's Praposed Interpretation and
Interim Interpretations

FRA raceived 62 sets of comments
addressing either the proposed
interpretation or the Interim
Intérpretations, or both, from the
repraseatativesof a total of nine
crganizations and from 45 individuals,
with some individualsand
organizations filing multiple sets of
comments, The groups that submitted”
comiments were as follows: the -
American Public Transportation
Association {APTA); the Association of

5 23104{d). -

-‘American Reilyoads (AAR); the
Brotherhond: of Railroad Signalmen
(BRS); the Brotherhood of Locomotive

Engineers ang Trainmen {BLET); the
United Trapngportation Union {(UTU); the
Nevada and Georgia State Legislative
Boards of tha BLET; and the Tennesses
snd Noliraska State boards of the UTU.
A. FAA’s Decision To Betain its
Longstanding “Fresh Start”
Interpretation and Not To Adopt the
Proposed “Contintous Lookback™
Interpretation

In the Federal Register document that
inghuded the Intarim Interpretations,
FRA proposed a new interpretation of
what constitutes*"during the pricr 24
hours” forthe purposes.of the
prohibition against requiring or
permitting a train employee or a signal
employea to remain on duty without

- having had a certain minimum number

of consecutive hours off duty during the
prior 24 hours. This prohibition is
currently found in 48 11.8.C. 22103{a)(3)

" and 21104{a)(2) (Sec.-21103(@)}{3) and

21104{a)(2)}.
Under FRA’s current *'frash start”
interpretation of this-prohibition, “the

. prior 24 Hours’ end when an employee

soports for a néw duty tour. At the
iiistant that the employee reparts for
diity, FRA looks back at the single 24-
hour pariod before the'amployes
yepartad for duty to see that the
simployee had-at Jeast 10 congecutive
hours off following the prior duty
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assignment.  so, then the employee
may be required or permitted to worka
maximurm of 12 consecutive hours or &
total of 12 hours, in broken service,in -
the next 24 hours, and must get 10
hours off either after working that 12
hours or at the end of the 24-hour
period that began when the employee
wont on duty, whichever oecurs first,
hefore the employee ig allowad to goon
duty again. If an employse had a-duty
tour involving broken service; including
an interim release of at least 4 hours, but
Igss than the 10 hours required for a
gtatutory minimum off-duty period,
between two periods of service within
the same duty tour, some or all of the
employee’s eventual statutory minimum
off-duty period would come after the 24-
hour period that began when the
employes reported for duty. The
following example illiistrates the
application of FRA's cimrent, “iresh’
start”’ interpretation of “the prior 2¢
hours™:

+ An employee reports for duty at 10 am.
1 o & " ‘bythe RSIA, a railtoad may not require =

on & Monday. If the employes had had 10
consecutive hours off duty at dny time
between 10 a.m. on the ding day
{Sunday) to 10 am. on Monday, FRA
would consider the employee a3 having had
the minimum off-duty period during “prior
24 hours’ becaiise the *prior 24 hours” is
defined as the 24 houss prior to the
employes’s art of reporting for duty. The
employee would then be parmitted to femain
on duty for up to 12 hours in the following
24 hours, such that the sruployee must no
tonger accrue time on duty after 102.an. on
Tuesday,

Conversely, undet the Proposed
Interpretation (which tikes the
“contintious lookback™ approach to
identifying the statetory minimuin off-
duty period during “the prior 24
hours™), the'statutory minimum off-duty
period would have to be within each of
the floating 24-hour pariods not only
starting whiéii an employee begins a new
duty tour, but'also during the
employee’s duty tour, and ending when
the employee isrelieved from duty,
meaning thet upon reporting forduty,

the employee would have a maximum . ! : L
; " -to the initiation of the duty tour. The

of 14 hours within which to work a
maxdmum of 12 hours, before the
employee would be required to be
finally released to have a statutory
minimum:off-duty period.

The following two examples illustrate
the application of the proposed B
“continuous lookback™ interpretation.

1. If an smployee is-off duty from 1 a.m.
Monday until 11 a.m. on Monday and then
reparts for duty at 11 a.m. gnd works until
11-p.m. ot Monday, the 10<hour statutory
minimum off-duty period is within the prior
24 hours from any moment While the
employes iy on duty; up to the time of the

employee’s final release af 11 p.m, on :

Monday.
2. However, if the samp employee, who

-was off duty.from 1 a.m. Monday until 11

am. on Monday and went on duty at 11 am,
on Monday; then worked for 6 hours and had
an interiry release frof 5 pan, until 11 p.m.
on Monday hefore returningto duty from 11
p.m. and worked for six mate hours until
being finally released at 5 &m. on Tuesday,

the employee’s ime on duty after 1 amon.. .-

Tuesday-would violate tha statute because.
the requifed full stetutory off-duty period
would not be within the 2¢ hours priorto
any moment after-1:a.m; on Tuesday). In
other words, in this-scdnario, the employee
must no longer acerue time on duty after

1 a;m. on Tuesday. o

In discussing the Propesed
Interpretation, FRA stated that the _
“fregh start” interpreiation of the law -
(the interpretation issued thors than 30
years prior toithe enactment of RSIA, at
42 FR 4464, Jan, 25, 1977, which has
remained FRA's interpretation since
that time)} may no longer bé'consistent -
with the plain language of the statute.
By-the terms: of the statute as'amended

or-gllow a train employee to*‘remain or
go on duty nriless that empioyes has
had at least 10:consecutive hours off
duty during the prior 24 hours.” As
explained above, under the “fresh.start”
interpretation, a new 24-honr-period
beging when an employee reports for. -
dutyafter having had at least the
minimum reqioired off-duty period of 10
consgcutive hours, and the 24-hour -+
period within which the employee is
required to have had the required off-
duty period is-a single; static prior
period; looking only atithe 24-hour
period prior to when the employse goes
on duty for the first time in the new
duty tour. Accordingly, when -
determining if an employee may -
continue on duty (“remain on duty”)
after any point in-time later in the duty
tour, FRA would not lobk to find the
"'Feriod within' the

required 10-hour rést in
24 hours prior to that later point'in time;
instead, FRA would look forthe. -
reguired rest period only during the
single 24-hour period immediately prior

RSIA added 49 11.5.C. 21103(e) and
21104(d), which prohibit
communicition with train employees
and signal smployees respectively
duriag the 10 hour statutory minimym
off-duty period. (FRA’s interpretations
of these provisions are discussed in

" Sectlons IV.Gand V.A of this

document.).Under the “fresh start”
approach, ginée the statutory minixwm
off-duty period must simply be fourd in
the 24 hours prior to the'employes
reporting for duty, an employee whoss.

. off-duty period was longer than 10

‘therafdre, enabling

‘hours could be subject to unlimited

" gommunication once the employes had

ad the required 10 hours
arrupted, which would reduce or
eliminate the benefits if the
reqt}iaem_ant of an uninterrupted rest
od.

By contrast, under the Proposed
Interpretstion, FRA would instead look
for & statutory rest period that is within

-sach 24-hour period prior to any

moment during the emplayee’s duty
tour. This Proposed Interpretation is-
referred to a8 “continuous lookback” or
tha *“continuous lookback’ approach.”
This approach would require the

“uninterrapted 10-hours to be closer to

‘tha time that theé employee reports for a

“naw duty tour, so that it could still be

found within the 24-hour period at any
point inthe new duty tour.

Reaction to this Proposed
Interpretation largely favors rejecting it,
with BRS, BLET, UTU, AAR; and APTA
lined up.on one side op&osing the
proposal and several individuals and
::h“ t{la;: hcéards of tail iabtﬁruniﬁnsﬁn
‘the side prﬁng_;_ 3 the propasal.
Of the mmmem that favor th‘g?
proposed “continyeus lookback -
approach,” a subgtantial number - -
express concern over a railroad practice
of repeatedly calling'an employgadas
soon a3 he or she has met the threshold
for minimum hotrs off duty, even
though that pmployee has a scheduled
assignment W arwards. In zo doing,
coxmenters contend the practice
prevents an employes from bieing eble to
rest immediately prioy to his or her. -
assignment and thereby increases that
em§ioyee's fat,;g:a while performing his
or her duties, These commenters
uniform]y hope that the “continucus
lookback™ approach weuld increase the
train employees’ and signal employees’
opportinity for rest by giving them at *
least 10 hours of notice prior to :
beginning an on-duty pefiod and, -
heraf ther to schedle
their rest accordingly, though FRA
belisves thiz is unlikely to'be the case
for the reasons discussed helow.

GCommaents that oppose the
“cortinnous lookback” interpretation
are pummarized in tarn, by commenter.
BRS expresses several concerns, First,
BRS argues that the “continuous
tookback” is ovérly complex, in that a
signal employee may no-longer simply

ook for a rest period ending within the
. Z4 hours prierto starting a new duty
‘tour. Second, BRS argues that bscause

the “continuoys leokback” approsch
would limit signal employees o
working within a period of 14 hours
after the completion of their required

~off-duty. period, within which to
. " accumulate upto the raximum of 12 -
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hours on duty, the interpretation would
substantially limit the abilify of signal
employess to.work after thejr scheduled
hours, including respanse to trouble
calls or on'rest days. Finally, BRS
asgerts that the interpretation prevents
the' *émergency” provision of the statute
{49 11.8.C. 21104(c) {Sec. 21104{c)}, i.e.,
permission to work up to 4 additional
hours within the 24-hour period, which
was unchangsd by the RSIA, from being
effective. '

Another commenter, AAR, argues that
the option of taking the “continuous
lookback” approach has been foreciosed
through Congressionsl inaction in the
face of FRA’s longstanding
interpretation, Next, AAR echoes the
BRS's argument regarding the
emergency provision in 48 U.S.C.
21104{c}. Further, AAR claims that,
bscause the “continuous logkback”
approach would limit the number of
hours available to-an employes tn which
to accumulite time'on duty before the
statutory off-duty period is required, the
approach would prohibit employeas
from working as many hours'as they are
permittad underthe current “fresh
start” interpretation, which would harm
both management and smploysesin a
number of ways. For example, AAR
expresses concern that call times * of
greater than 2 hours and léss than 10
haurs, would prevent an employes from
working a full 12 hours, and that
increasing call times to 10-hours to
avoid this problem would Jead te
unacceptabls train delays. AAR also
points out that the decreased period
available for employees toaccrue time
on duty would limit the railroads’
ability to make use of periods of interim’
release within-a duty four, which could

mean that employess wenld:more often -

instead havs to spend a statutory off-
duty period at-an away-from-home
terminal. Likewise, if the “continuous
{ookback” interpretation were extended
to passenger railroads, AAR tioted that
the time available to work would be
significantly reduced for passenger
railroad employses working spiit-shifts,
such that this common scheduling
practice would not be possible in many
circumstances. Finslly, AAR discusses
how a “continuous lopkback™ approach
would make current practices, such as
satting back calls (either through a'call-
and-release or-an early release} or
calling a large number of employees to
find one willing to take an earlier

39Catt time™ is the amount of priot notice that
an employee receives from the tailroad concerning
when he or she raust next report to duty. The
minimum Recessary call time is wsually the subject
of collective bargaining, : .

- and UTU diseit

assignment; such es, when an employes

marks off sick, infeagible. )
BLET and UTU submitted a jaint

comment atguing that the “continuocus

‘affact both safety and the financial well-
being of employees. Because the
Proposed Interpretation would include
call times in the 14-hour period
following 10 hours of rest, BLET and
UTU argue that railroads would be
piven an incentive to minimizé call
times and thereby reduce an smployee’s
ability to schedule his or her rest.
Employees would stand to lose
substantial earning potential, BLET and
UTUJ asgert, because themaximuom
number of hours the employees may
work would be limited to e%ectiﬁ'ely
less than the 12 consecutive or aggregate
hours authorized by the statute,
especially when taking lnto
consideration call times, and the
possible use of periods of interim .
release, The unions also assert that'the
“gontinuous lookback” approach'does
not fesolve the problem that they see
with railroads continually calling
employees who have regular times to
raport for duty: Finally, BLET and UTU
acho the congeins expressed by BRS
and AAR that the “continnpus
lookback” approach woild betoo
difficolt to-administer, both interms of
gompliance and enforcement. T

‘Als comment agrées with the -
views expressed by BRS, AAR, BLET
ssad above, arguing that
the “fresh stai®” interpretation is now
the only valid interpretation due to
Congressional inaction, and repesting
the argument that Sec. 21 04_({5, which
deals with erhergencies, would'be
voided by the “countinwous lookback”
approach.

-

- Comnenters in favor of the

“continuouslookback” approach note
that an employee can be-more rested if
that individual has the information to
know when he or she will next be
expected to report for duty. The hope of
these commenters is'that the-

" “continuous lookback™ approach would -

induwé.railroad carriers to provide
employees with:a 10-hour call time and
therefore allow thosg amployees to
appropriately plan their rest:so that they
dre rested immediately prior to-the
coming on-duty pericd, However, in
light of the comments received from
AAR,APTA, BLET, and UTU, FRA is
deeply concerned that railroads would
instead shorten call times ae:much as
practicable in order to maintain
flexibility in scheduliz’;gbaqmt\r_s_-'in spite
of the *‘continuous lookback.”
Shortened call times would leave
employees in the same informational
deficit as presently exiits, but with even

1és§ ofan cppurt_xmit:y to engage in
strategic napping to mitigate fatigue.
This outcome would regult in miore

_ fatigie for railrcad workers, and is
‘lookback” approach would negatively. - th

afora inconsistent with Congress’s
6ar goal of improving railroad safety
by reducing fatigue amiong raitroad
sraployees.

evaral commenters in favor of the
“continuous logkback” farther suggest
that FRA act to prohibit railroad carriers
from making optional duty callsto
employees who do not wish to accept an
assigninent other than their regularly-
scheduled assignment. 'Th;itri?:a would
require FRA to prommigate a new
regulation, and is tharefore outside the
scope of FRA's present effort to interpret
thetext of the statute as most recently

_amended by the RSIA.

#As was discussed abovs, commenters
also highlighted a number of

implementation issues in the potential . -

use of the ““continnons loskback”
interprétation. While these difficulties
are not insarmountable, they are
nongtheless important to consider. FRA
s an interest in keeping the burden of
complying with the hours of service
laws a3 low as possible while achieving
the safety goals inandated by Congress.
Given the uncertain affect of the
“gontinuons lookback™ on railroad
safety, FRA believes it is not currently

‘reasonable.to impose such a significant

burden on the regulated community.
" hi addition, minar changss to *tl::ay

-gtatute over time also demonstrate

Congress’s acceptance of FRA’s “fresh
start” interprétation. I the 1978
amsndments ta the Hours of Service
Act; Congress added a definition of the
24 hour perind” within which a signal

employse may work. The statute
explicitly defined the period as
baginning “when.an individual reports
for duty immediately after he has ﬂad at

lesst eight consecutive hours off duty.”
Federal Railroad Safety Authorization
Act of 1978, Public Law 95-578, 82 Stat.
2459 {Nov. 2, 1978). The amendment
ddding the language was refarred to in

‘the relevant committes report as

“principally * * * technical
amendments which would have the
effect of making the statitte more‘certain
of application.” HR.Rep. No. 95-1176,
at 8 (1978), reprinfed in 1978
U.8.C.C.AN. 5489, 5505. This addition
roflécts Congressional approval of FRA's -
pre-xisting interpretation of a parallsl
provision in the section applicable to
train employeos; then codified at 45
U.S.C. 62; to apply in a similar menner,
This & 'was siripped from the

‘statute in the RSIA. This change is best

understood as 4 reflection of Congress’s
judgment that the paragraph wés
redundant given the 1004 - .
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recodification’s increased symmeiry
between the “irain smployee" sectien,
now codified ai 49.U.8.C. 21103, and
the “signal employeée” section, néw
codified at 49 U.8.C. 21104 The plain
language continues to be ambiguous on
the guestion of within which period the:
required rest tima may be found, In light
of FRA's longstanding and consistent
construction of the hours of service laws
as requiring Test at some point in the 24
hours prior to initiating an on-duty
period, leaving that ambignity intact
signals Congressional approval for
FRA's interpretation. Additionally,
nothing in the legislative history of the
RSIA refiects an intent to upset the
existing interpretation, and the ““fresh
start” interpretation.remains a
reasonable reading of the plain language
of the statute.

FRA has decided that these arguments
against the “continuous lookback™
approach discussed ebove merit
remaining with the current “fresh start”
- interpretation At this thme, it appears

from the comments that thie effect of
“continuous lookback” on safety may
well be to increase fatigue. The
proposed interpretation is therefore less
consiatent with thie gosls of Congress in
enacting the-original Hours of Service
Act, subsequent amendments,
recodification, and the RSIA
amendments to increase railroad safsty
by reducing fatigue. Additionally, small
changes i¢ the statute support the
position that Congress has given its
{mpriniatur to FRA's existing “fresh
start” interpretation, Finally,
implementstion of the “continuous
ookback” at this timié would be so
diffieult &s to make the interpretation
unjustified in light of its speculative
safety benefits. For all of these reasons;
FRA concludes that under the current
circumstanices; its longstanding
interprefation of “the prior 24 hours” as
a reference to a 24-hour period prior to
reporting for duty, the “fresh start”
interpretation, remains the most
reasonable reading of the statute, and
thus FRA. will keep that interpretation
in place. o

B. Questions Regarding the
“Consecutive-Days” Limitations for
Train Employees and Requirement of 48
or 72 Hours Off Duty at the Home
Terminal
1. What .constitutes a “Day” for the
purposs of sec, 21103{2)(4)?

In general, Sec. 21103(a)(4) prohibits
a railroad: from requiting or allowing a
train-employee to go on duty or refnain
on duty after an employee has “initiated
an on-duty period each day for* * *
six consecutive days” until the

. on Gor 7 consecutive calendar days.”

smiployee has had 48 hours at his or her
horie terminal' nunavailable for any
service for any railfoad carrier. In
limited circumstances, the smployee is
instead allowed to work seven - -
consscutive days; but must then have 72
hours at the employes’s hame terminal -
unavailable for any service for any -

- railroad carrier before going on duty as.

a train employee. Id. As presented, the
word "'day” is sufficiéntly ambiguous
that the statute is unclear as to whether
this requirement for exténded rest (48
consecutiva hours) is trigigered by
initiating an on-duty period on six
consecutive calendar days or six
consecutive 24-hour petiods. In'the
Interim Interpretation IV.B.1,4 FRA
stated that *“{aJithough arguments could
be made for either interpretation of this
language, FRA interprets this-piovision
as related to initiating an on-duty period

-In‘consideration. of the comments
received on this Interim Interpretation,
the nature of the railroad: induatry, and
additional fatigue considerations that
have becomie more apparent with.the-
implementation of this Interim

Interprétation, FRA has determined that

the negative conspquencies flowing from
defining “day’ x_'l?gcalendar day for the
purposa of Sec. 21103{a}{4) overcome
tha minor administrative benefits noted
by FRA in the Interim Interpretatiofi
Acc:mvclh??ly, for the reasons deseribed
below, effective May 29, 2012, FRA will:
constraé “day” in this section to.refer to
a 24-hour period, Specifically, FRA will
view the statutory “day” to be the 24-
hour pariod that exids when the
employee is finally teleased from duty
and begins his or herstatutery -
minimum off-duty period; any new:
initiation of an on-duty period at any:-
point during the 24-hour period
followitig the emplayee’s prior final
release'will have been initiated on a day
eongecutive to the prior duty tour,
which will continue the series of
consecutive days. On the other hand, if
the employee does not initate an on-
duty period during the 24-hour period

following the employes’s prior releass,
" then that 24-hour period

the
consecutiveress of the days in the
series. :
As described above, the statutory .
provision requires thet,"when an
employee “has initiated an on-duty -
period.each day for *** * 6 conseciitive
days,” that employee must have 48
hoturts of time uff;rgﬁnty, with some
exceptions allowing for a seventh
consecutive day. FRA's Interim.
Interpretation of the provision. |
astablished the period that would

#74 FR 40665, 30673 (June 26, 2000).

. higxt consecutive day wi
“hours after the employes’s initiation,

constifute a day for pirposes of
determining whether an on-duty. period
had been initisted on consecutive days ~
as.sgnchronized with-the'calendar day, - -
'such that'sach statutory day would
hegin and end-at midnight. Haviag

eliminated this referengs point, FRA

" considered two options for reference

points for the beginning and ending of
a 24-hour day as related to'an
employea’s duty tourand statut
minimuyn off-duty period: Bither (1)~
having thé day begin at the initiation of * -
the employse's duty tour or'{2) having -
the.day end atthe conclusion of the
emgoyae’s duty tour; o
‘his implication of the choice lies in
what it'means for initiations of on-duty
periads to be “consecutive” with one:
another. In the former possible '
definition {where the day begins with
the initiation of anon-duty period], the

d begin 24

and continue for another 24 hours, such .
that an employee’s duty tours would be
deemed “consecutive” whenever the )
initiations of the rse;pecﬁve gn-duty
tours were separated by less than 48
hours {ragardiéss of how much of the
period was time on duty, time off duty,
or time that is neither on duty rior off
duty {i.e., limbotima)). By contrast; in
thi latter possihle definition fwhers the
day ends with the employes’s final
releasaand the conchision of the duty .
tour), the next consecufive day would
begin at thie employes's final release and
continiie for anothsr 24 hours, such that
an employee’s duty tours would have
been initiated on consecutive days -
when:the initiation of an on-duty period
is les than 24 hours from the
employee’s prior final relesse from duty.
A balieves both of these -
understatidings of o 24-hour day to be
reasonahle understandings of what

*“day" means in this dobtext. In

choosing betwean the two definitions, -
FRA noted that the amount of time
necessary to end & series of consecutive
days if the day began with the initiation
of an on-duty perjod would be highly
wariable. In particular, the length of time-

~hot on duty that wounld ba required to

break a series of consecutive days would
rangs from 47 hours and 59 minuies to
24 hours {depending on the length of -~
the prior duty tour), with the peculiar ~ -

- result that the amount of off-duty time

necessaty to end the series would
deciease as the prior duty tour length
increased. Although the end of the
consetutive day would be fixed as soon
as an employee returned to work as 48
hours later, the variablo longth of time -
notinitiating an on-duty period that
would be required to aveid coptinuing
the series of consecntive deys, which



12418  Federal Register/Vol. 77, No. 40/Wednesday, February 28, 2012/Rules and Regulations

would not be known until the duty tour
ended, would likely lesd to employee
confusion as to the-application of the
laws. If the day instead ends-with the
employee’s final release, a period of 24
hours not on duty is always both
necessary and sufficient to end the
series of consacutive days, providing
some level of administrative sfficiency
while svoiding the negative
consequernces that result from the uss of
a calendar day, that-were discussed in
comments on the interim definition of
" K" as-a-calendar day.

The vast majority of commenters,
including the BLET and UTU in their
joint coniment, argue against the
“calendar day” interpretation as
inconsistent with existing railroad
practice and harmful to railroad workers
whao will be unable to work previously
acceptable schedules, and, as a result,
they will'earni less money.5 BLET and
UTU argue that a 24-hour period of time
off duty should be considered a break in
the count of consecutiva days, due to
“the severe effects that will How from
the current interim interpretation.”

The economic effects of the Interim
Interpretation-are discussed in detail in
a comment submitted by an individual,
which includssia schedule. of trains for
one crew in Needles, CA. The-schedule
appears to démonsivate that an
individual working on & regular pool job
may lose as much as $1,140in an -
average month by operation of the
“calendar day” interpretation, though
this chart does not take into account the
" new requirement of having 10 hours of
uninterrupted rest, rather than 8 hours
of rest, as was'the requirement prior to
the RSIA! o addition, many individual
commenters note that railroads grant
personal leave “days” as a 24-hour
block of time, ratherthan a calendar
day. Other commenters note that a
“day” can réfer to any continuous 24~
hour period. Another commentar
describes how railread catriars can
adjust call times slightly so that an on-
duty period is not initiated until the
next calendar day, thus breaking the
string of consecutive days, in order to
prevent employees from being required
to have the mandatory rest. Commenters
also axpress coneeérn about how the
*calendar ddy” interpretation impacts
employees whose service falls on two
calendar. days, such that they have
initiated an on-guty period on ons
calendsr day, while pérforming
substantial service on the next calendar
day, in which they may not initiate an

" %In'contrast; in & ssparate.comment, the Georgia

Stata Logislative Board of BLET favored the
“calendar day” tnterpretation, though:its cominent
doss not provide-any additional detail beyond its:
statement of eupport. :

. string of consecutive da

on-duty peﬁﬁd. whit;}i would end the _

s, L

The comments, a8 weﬁ as FRA’s
of service laws.since the RSIA’s
effsctive date, also raise fatigue

concerns with the “calendar day”
interprotation. Railroads, as well as .~

*.s0ms train employees, may seek to

maximize employees’ availability to
&erfbrm service by scheduling such that
o employse never reaches the point of
having initated an on-duty period on’
gix consecutive days, and, therefors, 48
hours of time off duty is never required.
In some cases, such practices can limit
cumulative fatigie by allowing
employess to have significant amounts
of time off prior to réaching sfx .
consecutive days initiating an‘on-duity
periad. In some cases, however, the
calendar day interpretation aliows fora
break:{n the series-of consecutive days -
by skhifting an employse’s initiation of
an on-duty period-velatively slightly, -
For example, if an-employee would
normally be available for servitéat11
p.m., and had not previously initiated

an on-duty period on that calendar day, -

a failroad may rationally decide that it
is in its interestto delay. calling that
amployes to report for duty, allowing
that employes to repott for duty at:least
an hour later, so that the employes:does
not initiate an on-duty period on that
caleiidar day, theraby restasting the
count of consecutive days bofore that
employee 8 requiréd to Have 48 hours
of time off duty, .
Becauss the statutory text cléatly
refors to the “initiation” of an 'on-thity
period rather then the breadth of an on-
duty period, it is possibla for an
employes to be'within a duty tour for
the majority of & calendar dey and yet
not have initiated an on-dity period on
that calendar day, For indtance, an ¢
amployee who initiates an 6n-duty
period on Monday evening at 11:15
p.ok,is on duty for 12 hiours, and then
has a 2-Hour deadhead to final relsase
would be finally released at 1:15 p.m.
on Tuesday afternoon. With a statutory
‘minimum off-duty period of 12 hours
(as & result of the additions}tast
required by Sec: 21103{c)(4)}, such an
employee could lawfully next initiate an
on-duty period no garlierthan 1:15 a.m.
on Wednesday. Déspite spending the
majority of Tuesday in a duty tour for
the.railroad, this employee would be
deemed 1o have broken his or her series
of consscative days, and could lawially

- initiate a duty tour on at least ancther

six consecutive days beforp being
provided with the required 48 hours of
time off duty. This consequence is all
the more pérnicious when considering
that the'transition from one-calendar

. - present an Un&acce

- fatigus; and the

day to the next ocours qvemight; when

;- individuals are generally at the greatast
" rigk far fatidg;a. The result {5 that the
.ovarsight of gompliance with the hours 2\

“calendar day” interpretation of Sec.
21103(a}{(4) as presently writtan would
provide the greatest latitude for minor
changes in an employee’s report for
duty time to dramatically reduce the
required rest for precisely those
employeas who are at the greatest risk
for fatigue. While FRA continues to

heliove that defining “day” as “calendar . .

day” remains reasonable in the abstract,
these fatigue concerns, in addition to
the jssues describad above; lead FRA to
conclude that defining “day” as the 24~
hour period measured from the time of
the smployee’s prior final release is not
only reasonable but preferable. '
FinaHy, FRA notes that the “24-hour
day" interpretation of Sec, 21103{a)(4)
described above is distinct from the
recently issued final rule governing the
hoirs of servica for frain employées
providing intercity and commuter
passengér rail fransportation (passenger

. train employees}. 76 FR 50360 {August
#19,2011). The cumulative fatigue
limitations for passenger frain

employees aré explicitly defined such
that tha relevant serieg of days are -~
“consecutive calendar days.” 49 CFR
228.405{a}(3), This distinction is
appropriate given the different structure
of passenger and freight rail
transportation as well as the specific
characteristics of the passenger train
smiployees” hours of service regulation,
Passenger rail tzansportation tends to
have more regular schedules than

{reight rail transportation, with many

gassenger train employses working
uzing the day for five to six daysa
week. FRA would also expect that
passenger trains would be less :
suscepfible to having their schedules

© ‘.. adjusted on an ad-hoc basis in a way
- shat would affact the application of the

regiilation to a specific employee with

T to a.consecutive-day limitation. -
Additionally, the structure of the -
passenger train employees’ hours-of
service regulation provides additional

Tost raguirements for employees
“working in the transition from one

talendar day to the next:- Any duty tour
inclading tims on duty between 8 pm. -~
and 4 a.1m. is:considered a Type 2
assignment, which requires a more
stringent limitation on the number of

"‘days within a series on which an on-
“duty perind may be injtisted, unless the

schedule is analyzed using a
biomathematical model of performance
and fatigue.and is thereby shown not to

1 bie level of risk for
dule otherwise -
meets the criteria to boa Type 1
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assignment. I addition, any duty tour

including time on duty between
midnight and 4 a.m. is-categorically a
Type 2 assignment. Therefore,
assignmenis that cover a period of time
spanning two calendar days will be
subject to the additional limitations of
Type 2 assignments. These factors made
the use of calendar days appropriate in
the overall regulatory schemeé for
passenger train employees’ hours of
service, but do not favor the reading of
“day” to mean calendar da% in the
statutory provision applicable to freight
rail trangportation.

2. What “Work" may an employes do on
a seventh consecutive day under sec.
21103({a){4Y{A)?

The statute provides that a train
employes may “work a seventh
consecutive day” under ceortain limited
circumstandes, and requires that
smployes to have 72 hours off duty at
the employee’s home terminal before
returning to duty after “working” the
seventh day. In Interim Interpretation
IV.B.3,8 FRA asserted that Congress’s
choice of a different word (“work”),
rather than continuing to use the
“initiate an on-duty peried”
construction, implied a different
meaning for that word, so that ifan
employee did nipt initiate an on-daty
period, but performed other service for
the carrier on the seventh consecutive
day, after sik consecutive days of
initiating an on-duty period, the string
of consecutive days would not have
been broken, and the employee would
ba required to have the 72 hours off
duty that would be required after seven
consecutive days. In response 10
comments received on this Interim
Interpretation, and in consideration of
the confusion caused by this
interprefation, FRA now interpreis
“works™ in Sec. 21103(a)(4){A)ii) to be
synonymous with “initiates an on-duty

period.”
The BLET and UTU joint comment
argues against the Interim Interpretation

that considered “work” as a différent
ward with a different meaning. The
unions assert that, because time spent
deadheading frora a duty assignment to
the point of final release is neither time
on duty nor time off duty, FRA's
inchiding such déadheading in the
definition of "“work” is inconsistent
with the clear statutory provision, at 49
11:5.C, 211063(b){4) {unchanged by the
RSIA] defining *“time spent in deadhead
transportation from a duty assignment
to the place of final release” a8 "‘neither
time on duty nok time off duty.” Thus,
BLET and UTU contend that if the only

©74 FR 30665, m?&?ﬁ.ﬂuna 28, 2009).

servics an employee performs on the -
seventh consecutive day is
deadheading; séparate from any covered
service, the string of consecutive days
should be broken, just as’it would if'the
deadhead transportation had octuitred
on the gixth consecutive day ” or any
other day in the sequence of consecutive
days. The comment also notes FRA’s
admission of coiistruction problems in
other portions of the statute.® Finally,
the comment claims that this .
interpretation leads to absurd results
when combined with Interim
Interpretation IV.B.6,9 which allows rest
at an away-from-home termipal to break
consecutiveness and thereby require
only 48 hours of restafter a deadhead
home. The Georgia Legislative Board of
the BLET concurs, arguing that siich
deadheading should categorically:not be
counted as a.“day" for the purpose.of
this section. ' '
Despite the interpretive canon that
statutes shotld be eonstrusd with

attention to Congress's-.choice to-use
different words in the same statute, FRA
concludes, for the reasons déscribed in
this section, that to “work” and to “be
on-duty” are sufficiently related
concepts to infer that Congress chose
tha former ovéx the latter out of stylistic
preference {to avoid repetitive language)
and net to adjust the substantive scope
of the provision. This reading of the text
preserves the parallelism between Sec.
21103{2){4){A}(i) and subsection {a}(4}
gonierally; in that subsection {a){4) A5
allows an empluyes to “work” a'seventh
consscutive day-notwithstanding
subsection {a){4){A)’s Test requirement
after initiating an *‘on duty period” for
the prior six consecutive days. This
interpretation of the text is also _
supparted by FRA's interest in avoiding
a needlessly complex reading of the+™

“statute, FRA notes that there bas been

confusion amoiig railroads and
employess, about the fact that under the
Interim Interpretation, deadheads were
treated differently on different days.

*BLET and UTU point out that FRA,
acknowledged this oittcoms on the sixth
consecutiva day in the interbm interpretations, 74
FR 30865, 30673 (June 25, 2000). %

» Specifically, the commant refers.io the fact that

‘the language of the statute would not allow en

- gmployos to be desdheaded back to his or her Hoing

‘tarminal, if that smployes had axceeded the 276-
hour monthly capiin 40 U.8:C. 21303{e)(1), which
includes time spant swaiting end in desdhead
transportation from e duty asslgnment to the place
of final releass, B

874 FR 30865, 30674 {Juns 26, 2008),

. conti .
~Individuals commenting on the matter
-agree, arguing that permitting

3. Doss a day spent deadheading, with
no other govered service performiéd on
that day, constitirte'an “Initiation of an
On-Duty Period" for the purposes of sec.
21103{a){4)? ’

In order for an employee to be
required to have 48 consecutive hours
off duty at the employee’s home
terminal, that employee must first have
initiated an on-duty period each day for
six consscative days. Several
commenters sXprogs concerns over how
this lariguage will be interpreted with
regard to deys on which the only service
perfoimed for the carrier is deadhsad
trangportation. Bacanse such timais not.
timé on duty, it cannot be considered
the “initiation of an on-duty peried”
and therefore does not independantly -
count toward the contiriiation of a
series of consecutive-days.

The statute defines two types of
dsadhéading relating to time on duty as
a traiiv employee, In Sec. 21103(b)4),+
the hours of service laws establish that
time spent in déadhead transportatien -
to a duty assignment, i.e. a “deadhesd
to duty,” is time on duty, but that
deadhead transportation from a duty
assignment to the place of final release,
1.6, " deadhead from duty,” is neither
tite on duty nor time off duty,
However, because those definitions are
only in referance to determining time on
duty, the statute is silent about a third .
type of deadheading, whors the .
deadhead transportation is separated
from any covered service by at leasta
statutory minimum off-duty peried both
prioi to and following the deadhead
transportation, Such “stand-alone
deadheads” are not ime on duty-as an
employes in such a deadhead i not
engaged in or.connected with the
moveinent of a train, nor is the time

spent in such deadhead transportation

within the same 24-hour period as othar
covered service with which it could
The Nebraska State Legislative Board
of the UTU argues that FRAs
undersianding of deadheading as not
*“initiating an on-duty period” for'the
purpose of Sec. 21103(a)(4) 15
inconsistont with the intent of the RSIA,
and-therefore should be raplaced by a
regllation that classifies ag
deadheading as time on duty and
therefore prevents a railroad from
deadheading an employee to bréak the
usness of workdays.

deadheading to interrupt the counting of

 consecutive days will allow railreads to

strategically use deadheading to prevent: .
train employees from having a day off; -

_ -however, the promulgation of new
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regulations is outside the scope of this
interpretation.

The lone commenter speaking to the'
issue and arguing against considering
deadhseading to count as initiating an
on-duty period, the Gsorgia State
1egislative Board of the BLET notes that
the dsfinition of “time on duty” in the
statute categorically excludes
deadheading to a place of final release,
and theréfore would preclude FRA from
considering deadheading that is the
only service performed on a given day
to count'as initiating an “on-duty
period.” '

FRA will continue io apply its
longstanding interpretation of
deadheading that commingles with a
period of covered service, which is
consistent with the language of the
statiteat 49 U.S.C. 21103(b}(4), lf an
amployee deadhends to duty at the.
beginning of a duty tour, time spent in
the deadhead is time on duty, and
therefora the beginning time of the
deadhead to duty constitutes the
initintion of an on-duty period for the
purpesesof Sec, 21103(a){4). In contrast,
where an emplayes deadheadsto a
point of fnal release as the last activity
in a duty tour, the-deadhead remains
neither time on duty nor time off duty.
Howaever, because the deadhiead follows
othar service within the duty tour, the -
employae would necessarily have
initiated 4n on-duty period-earlier that
day when beginning to.perform covered
service or commingled service.

In circumstances where an empluyes
has a stand-alone deadhead, there must
necessarily be no time on duty
associated with the deadhead
transportation; if there were time on
duty not separated from the deadhead
by atleast a statutory minimuam off-duty
period, the deadhsad would thérefore
haveto be sither a deadhead to duty or
a deadhead from duty. Because stand-
alone deadhead transportation is most
comparable to atherservice outside the
definition of covered service, the time
spent in stand-alone deadhead
transportation will be tréated as any
other non-covered service for the
carrier, and tharefors will not constitute
the initiation of an on-duty period
undér Sec. 21103{a)(4) when not
commingled with covered service. In
light of FRA's interpretation in section
IV.B.2, gbove, such stand-alone
deadheads will be treated consistently,
as breaking the continuity of the
consecutive days, regardless of the day
in the'string of consecutive days.on
which the deadhsad ecours.

4, Does the initiation of an on-duty -
period incident io an early release
qualify as:ai initistion for the purposes
of sec. 21103(a}(4)?

Yes. The statute providss (unchanged
by the RSIA) that “[t]ime en duty begins.
when-the employes reports for duty, -
and ends when the employee is finally
released fromduty.” 48 U.5.C.
21103(b){1): Cotisistont with this
language, longstariding FRA
interpretations provide that, i a railvoad
calls an employes o report to perform
covered service and'the employeé
reports for that eovered service
assignmient, the act-of reporting is itself
time on duty. FederalRailroad
Administration, Hours of Service
Interpretations, Operating Practices. .
Technical Bulletin OP-04—-29 (Fab::3,
2004): It follows that a train employse
whe reports {or duty but is then released
befors performing any substantial duties
is still considersd-to have accrued time
on duty, Accordingly, es FRA stated in
the Interim Interpretation, such'an
smployee has “initiated an on-duty
period” urider Sec. 21103(a)(4); In the
case where an employae is released -
from the call to perform duty {that is,
the emploves is-no longer expected to
réport for duty:at the previously
established report time} prior to the time
that the employee is schediiled fo
report, then the employee hasnot
reported, regardless of whethei the -
employea is at the locstion to whick be
or she was called to report, and, if the
employes has niot performed any
covered servics, the employee will not
have accrued any time onduty or -
initiated an on-duty period:10 FRA:sees
nothing in the statute that would -
support a change in this interpretation.

- As atesult, an employee Who reports for -

duty and is ifemediately relsased has

 initiated an on-duty period, and that

duty tour will not snd until the
employes is finally released to:a .
statutory minimum off-duty period. .
The BLET and UITT joint comment:
notes a'supposed consequence of FRA's
longstanding interpretation of the
statuta; On days:one through five, an

employes would-be Sonsidered to bave

initiated an on-duty period. for that day,
regardless of whether the emplovee
attually performed covered dervice. On
day six or seven, the comment argues,
attain employes who reports for duty
to'perforni coverad service and is
raleased from duty-shortly thisreafter
wonld not have the opporhinity.to be
called to perform additional service
within that 24-hour period, because of
the requirement for 48 or 72 hours of

1074 PR 30685; 30673 (juna. 26, 2008},

" - As was noted:above, Sec:

rest. The comment implicitly raiges the
issue of wherithe 48 or 72 hours of rest
would begin for employees who hiave an
aarly release after initiating an ch-duty
period on their sixth or seventh .~
consscutive day.

The unions seek an interpretive ruls
that would not further limit & train
employse's availability under the law to
waork, on the grounds that such
extended rast is not warranted due to.
the minimal armount 6f time spent on .
duty on tlie sixth consatutive day. The
unions argue, as does the Georgia State
Legislative Board of BLET, that it is
*manifestly unjust” for a train employee
to be forced into the 48 or 72 hours of
mandatory rest after an on-duty period-
lasting only minuates, Instead, they hope
for FRA to interpret “initiate an on-duty
pariod” viot to include a small period of
duty, time, The joint BLET/UTU
comment notes that in these situations,
“little if any covered service is actually

erformed, except; perbaps, fora
imited amount of adininistrative
duties.” _

The unions are correct that the
language of Sec. 21103(a){4) conld be

faad to prohibit a railroad from
‘yeguiring or allowing an employee to

return to work after an early release on
his or’her sixth consectitive day of
initiating an on-duty period, unless the
emplayee hag had 48 consscutive hours
off duty unavailable for any service for
any reilroad carrier. If FRA were to take
a very litaral reading of Sec. 21103{a)(4),
then if a:train employee is immediately
released after initiating an on-duty .~
period for asixth congecutive day, the
train employse would not be allowed io
return to duty until the 48-hour rest
requirement had been fulfilled. FRA

‘baligves that this is obvioiisly not the

proper reading of the statute.
211031},
which defines timie.on duty generally,
provides that “[t/iine on duiy > * *
ends ‘when the employes is finally .
released from duty,” (Emphasis addad:)
In addition, Sec. 21103(a)(4)}{A)i)
allows an amcaloyee to *‘work a seventh
consecutive day if that employse
completed his or her-final period of on-
duty time on his or her sixth .
consecutiva day at:2 terminal other than

* his'or her bome terminal.” This would -
not be possible if the 48 hours off duty

. were required immediately after the
Anitiation of ah on-duty petiocd on the

sixth consecutive day. The plain
language of the statute clearly permits
an employes to. perform service on s

“or her sixth consecutive day;
idemonstrating that the very literal
* ‘interpretation s flawed. As:

demonstrated by Congress's treatment of .
the provisiop, the other statutory i
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language, and the interpretation of all
commenters, the restriction of Sec.
21103{a}(4) does not apply antil the
amployee is finally released from.duty;
that is, an employee may continue to
perform covered service until the end of
thse relevant duty tour, including any
periods of interim release (because,
during an interim release, the amployee
is not “finally” released from duty).
Having established when the extended-
rest requirement is activated, an
employee subject to an early relsase
may return to work without violating
Sec. 21103{a}(4) so long as he or she has
not “finally” been released from duty. If
the employee returns to work, whether -
in a single period of time on duty or
after an interim release period, that
employse has not been “fimally”
released from duty and, therefore, is not
yot subject to the extendad-rest
iroment. When the employee is

finally released from duty, thé employee
must be piven the statutory minimum
off-duty period {normatly, 10
gonsecutive honrs) as well as the
extended-rest period, hoth of which will
begin to run concurrently.!t

‘With respéct to the reguast for an
exception for émployess who perform
little covered service after repurting for
duty, these employeocs will continue ta
be considerad to have initiated an on-
duty period, even if they did not
porform any substantial amount of
covered. service within that period.
Time on duty begins when an employee
reports for duty; thevefors, when an
smployee reports for a covered service -
assignment ag a train employes, he or
she has reported for duty, thus initiating
an on-duty period, even if he or she
does not perform any additional covered
service in that on-duity period.
Accardingly, the amount of covered
service performed within the period is
irrelovent for detérmining whether the
employes initisted an on-duty period.

5. If an. employee is:called for duty but
does not work, has the employes
initiated an en-duty period? If there is

a call and release? What if the employes
has reported? "

As discussed above, an employee only
initiates an on-duty period if the'
employea accrues time on duty. As
such, if the efaployee is called for duty
but does not report, such as if the
employee is réleased prior to the report
time in a call and rélease, the employes

11 In g $eparats future publication in which FRA
wdopts several new interim interpretations and
Tequests comment on theé new interim
interptetations; FRA plans to inslude amore
deﬁ?ﬁd discussion of the ides of that muliiple
required off-duty periods run concurrently as
opposed 16 consecutively, - -

has ot initiated an an-duty period.
However, if the employes hag reported
for duty, the employee has scerited time
on duty and therefore has initiated an
-on-duty period.

&. Does an employee’s parformance of
“Dther Mandatory Activity. for the
Carrier*” that is not covered service ever
count as the initiation of an-on-duty
period under sec. 21103(a){4)?

Yeas, but paly if the non-covered
service commingles with covered
service. In Interim Interpretation IV.B.4,
FRA asked the question; *'Doas
Attendance at a Mandatory Rules Class
ar Other Mandatory Activity ThatIs Mot
Covered:Service But Is Non-Covered
Service, Count as Initiating an On-Duty
Period on a Day?* FRA answered that
question in the negative, but did nate if
this non-covered service werg o
commingle with covered seryice
(meaning 1t was not separatéd from
cavered service by a statutory-minimum
off:duty period) then initiation of the
non-covered service activity would
yualify as ifitiation of an on-duty
period, becauss the commingled service,
in this case, becomes time on duty. 12

The Nebraska State Legislative Board
of the UTU expresses contern that, by
not counting as a “day” atténdance at
niandatory rules classes or other similar

- mandatory activity that is non-covered

gervice for the purposes of dstermining
whether a traih employes initiated an
on-duty periud, train employees may bs
required to participate in:a rules class .

_ for several hours and then immediately

b pressed inte 12 hours of covered
service. - -

The above-described scenario is not
an implication of not'counting *‘ether
mandatory activity”” as'initiating an-on-
duty period" under Sec.:21103(a){4),
and is not permissible under the hours
of service laws, neither as they existed
bafire the RSIA, nor as amended by the
RSIA. The commenter appears to be
under the inpression that, by tot
treating non-covered service as an
*initiation’ for the purposes of Sec.
211683{a}{4), that implies-that time spent
in non-coversd service does-pot
commingle with covered service if not
separated from it by at least a statutor
minimum off-duty period; however,
is nat the case. As stated in the Interim
Interpratations, the comuiingling of
covered and non-covered service
continues to function as it did-prior ta
thié'RSTA. This interpretation, that
attendance at'a rules class, or other non-
covered service may break a string of
consecutive days, will only apply ifan

employee has a statutory minimum off-

1274 ¥R 30668, 30674 (fune 26, 2009).

- gtructure of the statute

duty period between the non-covered
service and the covered service both -
preceding and following it, meaning
that there is no covered service to
commingle with the non-covered
service; in such a situation, the non-
covered service would not constitute the
initiation of an on-duty period bscause
1o “time on duty,” as defined in Sec.
21103(b); was incurred. Howsver, when
thers ig not q statutory minimum off-
duty period between non-covered:
service and covered service, the non-
covered service commingles and is time
on duty that can be considered as an
initiation 0f an on-duty period.
7. How much rest must an employee
have afier initiating an-on-duty period
for six consecutive days, if permitted to
do so for seven cohsecutive days by sec.
21103(a){4)(B)? C

As a general rule, Sec. 21103(al{4)
allows a train employee to initiate an
on-duty period on only six consécutive
days. However, Sec. 21103(a){4)(B)

- {Subparagraph [B}) allows an employee

.

to initiate an en-duty peried ona
seventh consecutive t;a' under limited. -
circumsiniices-as ;amvi ed in clavses (i) <
through (iii) of Subparagraph (B). The

o5 not make it
readily appaverit to some readers how

-Subparagraph: (B) interacts with Sec.
21103(a){4}(A) [Subparagraph (A)). FRA
‘reads these subparagraphs to-appl

jointly, so thata train employes who is
permitted to initiate on-duty periods on
7 conseciitive days must hgve 48 hours
of time unsvailable for any servica for

- a0y railroad carrier if that employee

instead initiates on-duty periods on
only 6 consecutive days.

One commenter #Xpresses CONCEM
overthe interaction between
Subparagraphs (A) and (B). He argues
that emiployees who meet one of the
conditions in Subpéragraph (B)}(i)={iii)
atéexempt from Subparagraph {A) and,
therefare, ma%work-_ six consecutive
days without being required to receive
48 hours off, . L

Congress did not specifically indigate
whethsr Subparagraph (B} is intended to
be an additional rule alongside
Subparagraph {A), or instead is a

'tgisizacameﬁt for Subparagraph (A) when
Sul

ubparagraph: (B) is applicable. The
comment asserts that, because
Sumeagaph (B) doss not specifically
apply Subparagraph (A) to thoze
.employeas who are permitted to initiate

.an on-duty period on a seventh

consecutive day, the two werg intended
o be construed as ‘distinct elternative
regimes. The statute does, however,
contain some language suggesting both.

; Qrovisionséhguld'apgy i paraliel. In

addition, nothing in

e legislative
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history demonstrates an intention for
Subparagraph {B} to trum
Subparagraph {A), and poiicy
considerations support the application
of both subparagraphs to individuals,
Had Gongress intended for
Subparagraph {B) 1o be an exception
from Subpazagraph (A}, the effect of
Subparagraph (B] could be to allow
smployees to initiate §ix consacutive
on-dnty periods without requiring a 48-
hour mandatory rest period (sometimes
referred to as a “6/1 schedule”), as well:
as allowing those employees to worka-
seventh:consecutive day with a loager
mandatory rest pariod to follow before
returning to train service as provided by
the statute. Congress specifically
included a soparate waiver process in
Sec, 21103(a){4), suggesting that
Subparagraph {B) should ba read as
something other than an exemption
from the genaral mle of Subparagraph
{A), and in some ingtances FRA has
used this waiver authority to allow
employess to-initiate an on-duty peried
oh six consecytive days followed by one
day free of initiation of an.on-duty '
period. In additiod, the introductory
clanse of Subparagraph (B} {“except as
provided in subparagraph (A}")
contemnplates hoth paragraphs applying
to individual employess, by allcm.vix::ﬁ;i1
some individuals to initiate a seven
consecutive day despite not meeting the
requirements of Subparagraph {B). The.
clause would not be necessary if the
statute were structured with
Subparagraphis (A)and (B) as mutuatly
exclugive. .
‘The:paragraph structure of the statute
could instead be viewed as a basis for
resding their “or™ disjunction s
exclusive, meaning that only one
subparagraph or the other could apply
to a single employee, but not both, but
this argument is unpersuastve., While
‘thers may have been more
straightforward ways of stracturing the
requirements-of Subsection [g){4), the
structire is consistent with the style of
Subsection (a}of See. 21103 as a whols,
While Subparagraphs (A) and [B) (in
Section 21103{a)(4)) are caitainly more
complicated than Subsection-{a}(2)(A)
through {C), the logical arrangement of
the disjunction is the same. In both,
“related statements are split into multiple.
subparagraplis; joined by the word “or.”. .
It is readily apparent that the types of ~
sapvice listad in-Subsection (2){1){A)
through (C) are not mutually exclusive;
for instance, connting time on duty as
part of the 278-hour [imit does not
preventalso counting time waiting for
deadhead transportation as part of that
limit. Subparageaphs (A) and (B},
despite their additional complexity,
should bé read similarly: This :

understanding is furthered by stripping
the separate paragraphs of their
designationg and then combining their
text into the one extremely leng
sentence that they compriga: That
sentence reads, in relevant part, “a

railroad carrier * * * may nof requive. . Tai
- it.added to the statute requiring an

or allow g train employeein * * *
remain or go on duty after that
employes-has initiated an on-dity
period each day for 6.consecutive days,
unless that employse has had at least 48
consecative hours off duty * * * or,

except as provided in subparagraph (A), -

7 consecutive days, unless that
employee hds had at.least 72
consecutive hours off duty * * *.”
When réad in context, the clauses Jend
themselvas to an-inclusive dishmetion
{including one of the subparagraphs, the
other, or both) rather than exclusive
disjuniction (either one of the
subparagraphs or the. other, but not
both), indicating'that both clauses may
apply to a single individual.
onsidering all of these faciors, the
most reasonable reading of the'statute is

* that Sec. 21103(a){4)(A) continues to

apply to & train employee who'is
permitted to'initiate seven consecutive
on-duty periods by Sec. 21103(2}(4){(B).
Therefors, any train employee who
initiates six consecuti_vaidn-dut{ periods
will be required to have had at leagt 48
hours unavailable for any service for .
any railroad carrier at the employes’s-”
home terminal bafore being allowed to
go on-duty agein as a train employse,
though a train smpldyee in-certain
cirgumstances is periitted to initiate a
seventh consecutive-cn-guty period and
afterwards must have 72 hours
unavailable for any service for any .
railroad carrier at the employee’shoms
termigal before returning to duty as'e
train'employes.

8. How are initiations of on-duty
periods for miltiple railroad carrie
treated under sec. 21103{a){#)? .~

Prior to the RSIA, the hours of service

Jsws did notrestrict, in any way, an

employee’s activities during periods of

- off-duty titme, Thus, FRA did not have

the statutory authority to penalize sither
a railroad, or ot employes, if an
emplayse worked at a-second job during

his or her statutory off-dﬁ?-@period. The

smployee was not required-under the
hours-of service laws to report ime
spent in the second job to the railroad,
regardless of whether the second job
was. for another railroad, or outside the
railroad industry, and the railvead was.
only responsible for ensuring thatthe
employee did not perform service for
the railtbad during the required
statutory aff-duty period: FRA

récommetided legislati o amendments

1o address situations of dual
employment, but they were not
adopted.?®

& RSIA did not change the _
application of the hours of service laws
io employses working for multiple
-tailroads, except as to the provision that

-extended off-duty period of 48 hours

after an employee has initiated an on-
duty period for six consegutive days.

. Section 21103(a}{4) specifies that during
-the 48~ or 72-hour off-du

_ period at the
‘employes’s hoxde terminal, “the
‘employee is unavailable for any service
for any railroad carrier.” The larguage
indicating that the employee must be
unavailable for any service for any
railroad carrier was not added to any of
the other periods of off-duty time
provided for in the:statuts.

- AAR; in {ts comment; requests that
FRA clarify the hours of service
reporting and recordkeeping obligat
as to service performed for other ~
railroads, arguing that only service
performed for pther railroads duting the

ions

"extanded rest period required by Sec.

21103{a}(4) needs to be reperted. In

-addition, one individual comtimenter

asks whether an employse will be.’
required to provide information to gach
mgroad for which he or ghe performs
service, regarding conse¢utive days of
covered sarvice or service towsdrds the
276-howr inonthly limitation.: Another
individual commenter asks if a train
employse may indefinitely work &
schedulaof five days for one railroad
carrier and two days for a different
railroad carrier. -
With respect to the faporting and -
recordkeeping requirements for service
for other railroads, FRA disagrees with-
AAR’s statement that information on
service for other raileaads is “irrelevant
from the perspective of railread ~ .
compliance with the hours-of-service
raquirements.” The hours of service
laws:impose dutiea ditectly on railroad
carriers and their officers and agents; "a
railroad carrier and its officers and
agents may not reqtiire or allow & train
employes” to go.or remain on duty in
tha circumstances:stated in the statute

13 0n April 1, 1008, the Secretary submitied to

‘the 105th Congress propesed legislation entitled the
" :Federal Raflroad Se
‘Wwhich included provisions thet would amend the

Safaty Authorization Act of 1088,

. “hours of service laws 10 addréss train, signal, and

digpatching service employess-employed by moze
thsn one rallroad. The legislation was introdneed
by request in the House of Representetives on May -
7, 1098 5’ HLR. 3808 and Iy the Seniate es 52063
on May 12,1996, and wes not'adopted. On July 26,
1988, the Secretary sutenitted to the 106th Congress
proposed Jegislation entitied the Federal Railxoad
Safety Authorizativn Act of 1000, which slso
includedp is.ox suchi dual employment,
This leglelation was nevet introduted and lapsed at
the end of thiat Congress. o



Federal Register/ Vol 77, No. 40/Wednesday, February 29', -2012/Rules and Regulations 12423

dnd unless the stated conditions are
met. Sec, 21103{a). In order to comply
with the hours of service laws, a
‘railroad must inquire of each of its train
employees as whether he or she has
performed any service forany other
railroad, during eny 48 or 72 hours
between the employes's final rélease
from the duty tour triggering the rest
requirement and the next time the
employee reports for duty as a train
employes.

a railroad does not seek to collect
information from its employees
indicating when they perform service
for other railroad carriers, that railroad
will be unable to Tulfill its obligation not
to require or allow an employee who
hag initiated on-duty periods on six or
saven consecutive days to remain or go
on duty without the 48 or 72 hours free
of any service for any railroad.
Therefore, as indicated in the Interim
Interpretations, “[ijt will be the
responsibility of the railroad to require
employees io redpe:t any ssrvice for
another railroad. It'will be the
responsibility of the employee to report
to inform each railroad for which the
employee works of its service for
another railvodd.” 12

With regard to the question of
whether employees will be required to
provide inforfnation to each railroad for
which they perform service; regarding.

consecutive days of covered service or - -

service counted toward the-276<hour
monthly limitation, as FRA stated in the
Interim Interpretation, “[tfthe employee
will be required to record service for
Railroad A on the hours of service
record for Railroad B, and vice versa,” 15
However, as-also indicated in the
Interim Interpretations, FRA will only
consider enforcement action for excess
service where service for-another
railroad is performed during the 48 or
72 hours off duty that an'employee must
receive after initiating an on-duty period
sach day for six or seven consecutive
days, becanse thehours of gervice laws:
do not address service for another
carrier during the-other required off-
duty periods.18 For this reason, when an
employes chooses of his or her own
volition to perform covered service asa
train smployes for multiple railroads,
the only time the sérvice for the fecond

railroad will berelsvant to the first (and

vice verss) will be when that employee
reaches six or seven consecutive days of
initiating an ori-duty period for one
railroad. .

Therefors, an employes would not
need to provide a cumulative total of

1474 FR 30665, 30674 (Juna 26, 2008).
18 I,
5B1d.

time spent.on multiple railreads for the
purpose of compliance with the 278-
hour monthly limitation, Likewise, an
employes whose schedule required him
to work five days followed bytwo days
off could choose to work for another

railroad during the two days off,
bécause the employee had not yet

initiated an on-duty period onsix
consscutive days; which would require
a poriod of 48 hours during which the
employee is unavailable for-any service
for any railroad carrier, Because the .
statute-does not address amployees
working for multiple railroads, except
during the required extendedsrest
period of 48 hours, it would not:prohibit
an employea’s choice to work for a
second railroad during off duty periods

" prior to triggering the extended rest

requirement.

inally, it:should be noted that the
statutory provision oiihours of service
civil penalties (40 T.5.C. 21303{a){1))
pravides that “[aln act by an individual
that causes a raiiroad carrier to'bé'in
viplation is a violation.”” An employes
of Railroad A who works for Raileoad B
as ‘&'traitvemployeo during the required
48- or 72-hourrest period and who then
goes on duty a8 a train employee for
Railroad A causes Railroad:Ato.be in
violation of Sec. 21103(a){4).a5id is
individually liabie for causing the

- violation by Railroad A and therefore

subject io enforcement actions,
including disguelification from safety-
sensitive service if the violation is found
to demonstrate that the individual is
unfit for such service. See49.CFR part
208, a{:pendix A. I the employee

willfully caused the railroadto bein
yiolation, the employee would be

~ aubject to liability for a civil penalty. 48

U.5.C. 213’{}&_._5_;3&{:1&&031&113;, an-
employee miy be held individually
liable for willful failures-to maintain
accurate hours of servicg records under
49 CFR 228.9 and 228.17, intluding
records documenting service for
multiple railroads.

9. Does-an employss “Deliberately
Misrepresérit His.or Her Availability”
simply by reporting for duty ona
consecutive day in violation of sec.
21103(a){4)? R

In the Interim Interpretations, FRA

states that, in general, an eniployee will

ot face enforcement action from FRA

for acceptingacall to report for duty
when the employes knows he or she is
close to the 276-hour monthly limitation
on service and may not have safficient

_ time remaining to complete the

assignment or duty tour; This
enforcoment policy does not apply,
however, where thére is “evidence that
the employes deliberately '

misrepréssnted his or ber - _
availability."” 17 In its corament, AAR -
asks that FRA hold employees jointly
responsible for violating the howrs of
service laws when acceptinga call to
report in excess of the ““consecutive-
days” limitations, FRA declines to
adopt AAR’s proposal.

Given that '3 enforcement policy
with regard to its hours of service
racordkeeping regulations allows
railroads to keep data related to the
limitations on consecutive days,
monthly service, and limbo time in a
separats administrative ledger, rather
than tracking the information daily on
the record for each individual duty tour,
railroads are in the best position to
know whather or not an employee may
réport for duty. In addition, an
ermployes who refused to report for duty
when called to:do so could be subjected -
to discipline by the railroad, if, for .~
example, the employee incorrectly
calculated or misuniderstood the
application of the provision to his.or her
currént sequence of Consecutive days,
aﬁ?@;-bﬁl;lewad ﬁt’ the statute m_};.\_l_ibited

¢ employee from reporting for duty.
Furthermore, while the gﬁglty
provision of the hours of service laws
provides for individual Liability in
viglations of the hours of service laws,
the substantive Testrictions operéte 6o

-3 railroad carrier and its officers and

agents.” Employess have the obligation
to provide accirate information to
raj]pmsds regarding their service, and
FRA will consider action as appropriate
under the agency’s Statement of Agency
Policy Concerping Enforcement of the
Federal Railroad Safety Laws, 48 CFR
gaﬂ 209, appandix A, when employees
fail to meet this obligation. Nopstheless,
simply repaz:tin&i;or duty is ifisisfficient
to demonatrate that an employes
“deliborataly misrepresentediis orher
availability.” -

C. Questions Regarding the Prohibition
on Commiinication by the Railroad With

" Train Employees and Signal Employees

In addition to increasing the statutory
minimum off-duty peried for train =~ - -
employeas and signal employess to 10
hours, the KSIA requires that those 10 -
hours be uninterrupted by
compimication from the railroad by

telephone, pager; of in any other way
“that eould reasonably be expacted to

disrupt the employee’s Test, except to
notify an employee of an emergency
situation. 49-U.8.C. 21103{e) {Sac.
21103(e)); 49 11.8.C. 21104(d) (Sec.
21104(d)}. This requirement also applies
to the interim releases of train '
ewployees. In'addition, whena train

1774 FR 30665, 30675 (June 26, 2009}
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employee’s statutory minimum off-duty
period is longer than 10 hours as &
result of time on duty and:limbo time
in excess of 12 hours, the-additional
time off duty is also subject tothe
prohibition,
1. Dosas the prohibition protect
employees from any communication for
the entirety of the off-duty period?
A number of comments express
concern that, despite the new
requirement that the statatory minimum

off-duty periods for train employees and -

" gignal employees, and any pertod of
interim release for train employees,
must be free from communication likely
to disturhy rast, railroads may persist in
repeatedly contacting the employee and

disrupting the employes’s rest.
: %}lyms that time off

The statute establi
duty only qualifies s a statutory
minimum oﬂ'—dut{period or period of
{nterim rsleass when the required
minimum time js undisturbed. Bacause
the statute does not require the statutory
minimum off-duty period or interim
rolease to be so designated in advance,
the result iz that an employeo needs
only 10 hours or more of time off duty
and undisturbed by railroad
communications at any point in the 24
hours prior to reporting for duty in
order to be in compliance with the
hours of service laws. Accordingly, a
railroad may communicate with the
employee at times between the end of
the statutory minimum off-duty. period
and the initiation of the employee’s on-
duty pariod without viclating the hours
of service laws. FRA is aware that such
practices may contribute 1o employes
fatigue, and expects railroads to exercise
discretion when contacting smployees
in this intermediate peried. The RSIA
provided FRA with limited regulatory
authority, which FRA may consider
exercising if substantial scientific.
avidence demonstrates that such -
communication is posing an
unacceptable risk to railroad safety from
employes fatigue,1®

2. Is it'a violation for a railroad to
intentionally call an-employee to delay
that employee’s ability ta report for
duty? ‘

No, provided that the employee at
somse point has at Jéast a statutory
minimun off-duty period that is free
from communication, before being

raquired to report for duty. So long as - :

an employee receives a statutory
minimm off-duty period in the 24
hours prior to reporting for duty,

18 A5 will be discussed balow, a railroad may
contact an employes in certain limited
circumatances even during the portion of an off- -
duty period that is requived to be undisturbed

.

" %74 FR 30665, 30672 (fune 26, 2000).

communications outside of that period
do not violate the prohibition an .
communication. Accordingly, it isnot &
violation for a-railroad to contactan
employee diring other periods, a5
discussed above. The:BLET and UTU
joint comment argues int
calling an employes {
his or her oif-duty period.and requirea
new period to start violates Sec.

-+ 21103(e). As discussed above, only the
< ‘Statutory minimum off‘duty period and

periods of interim release for train
employees-ars required to he
uninternipted By comenmications likely
to disturb rest. Because the stetitory
minimum off-duty period does not
to be designated as such, the houis-of
gervice laws are not violated by these
types of calls, For exampls, if an
employes is called 8 hours after being
released fromiduty, the statute will not
be violated, bt tho employee must be
provided 10 or more hours off duty-
{depending on the minimum statiifory
off duty period required for the -
emgloyes) without such

.‘communication, beginning at the time

thie contact ended, to succassfully
complete a'statutary off duty period and
prevent any future activity for the
railroad from comminglitig with the
previous duty tour . if i i

. which employsss believe that a rejlroad

is intentionally contacting an employee
so‘that the emplayee’s rest will have to.
be restarted (which restart delays the
employes’s eligibility to report for duty,
increases the required off-duty period,
and decreases the employes’s income),
such issues are a matter to be resolved
‘betwsen railroads and their employees
through other mechanisms. So longas
tha rest period is restarted and the. .
amployes has 10 hours of unintertypted
rest hefore being called to report for:
duty, thire is no viclation of the statiute:

3. For what purposes may an employse
contart a r_ai{i*{aagl during the: Py
uninterrupted rest pariod?’

In the Interim Interpretations, FRA
stated thai employees may choosato
contact the railtoad during the
uninteitupted rest period, but'thaf the -
railroad may.only respond fo the issues
raised by the emplo¥es, However, FRA
also flatly stated that railrosds may not
contact employees to del :
employes’s assignment, with no
referanceto the preceding éxception.?® -

In their joint comment, BLET and UTU

ask FRA 1o resolve the apparent
contradictipn between these two
interpretations. s

FRA recognizes thatthe prohibition
extends to communication by the .. -

ratlroad; Dot to communication by the

. employes, Therefore, FRA concludes
that an employee may contact a-railroad

about any 1asue, including issues velated
to establishing or delaying a time for the
smployee to report, without the -
communication from the employes
interrupting the rest period. In addition,
a railrosd may return the employee’s
call, if requestad tc do so by the
smployee, forthe employes’s
conivenience and to prevent the
employsa having to make repeated
phone calls; these calls elso do not
interrupt the emnployee’s rest pariod. -
Howéver, any return plione callmade "~ -
by the railroad must be limited t6 the
torms established by the employee. For
example, an employee may indicate
whien he or she wishes to be called back
{such as, within the bext hour, or, in 6
hours, if the employee were planning to
go to sleep and preferred to have the
return call after waking up). Farther,
absent an. ernergency, the returncail
must be limited to the subject of the
employee’s call. For example, ifan
employee calls- during the statutory

-minimum off-duty period to schedule a

vacation day; the railroad retirns that
call, and the railroad raises an’issue ot
discussed by fhe employee, such as
establishing A report for duty'tims, the
amployes’s rest period has'been-
interrapted, and the employee must
have a new statutory miiimum off-duty
period in order to saparate any
subserusnt service from the prior duty
tour, :
Additionally, the time spent in calls
that do xot intérrupt the off-dity period
as described above will not be time off
duty and niay commingle with a prior
or subsequent duty tour if the content of
the call'is service for the railroad carrier..
For instance, a'call from an employee
discussing the circumstances of the on-

" duty injury of one of hig'ar her

crewmenibers is considered servics for
the railroad carvier, and therefore is
service that is ngt time off duty and may
commingle with a prior or subsequent

"duty tour. See Federal Railroad

Administration, Hours of Service
Interpretations, Operating Practices
Technical Bulletin OP-04-29 {Feb. 3,
2004). To avoid haviag the tirse spent -
on the call cammuéghng and therefore
becoring time on duty, the employee

. must have a statutory minimum off-duty

sriod betwoen the call and any time on

U bon bistoricaly s
has historically recognized that
some types of communication between
& railroad and an employee are “at the
behést of the railroad’" and are therefore
properly considered to be service forthe
carrierthat is not time.off duty. in

. . recognition of the realities of railroad
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operations and the desirability of
maximizing the einployee’s ability to
know his or her next reporting time and
therefore that employee’s ability to plan
his of her rest during the off-duty
period, FRA has also provided an
exception from this general rule for calls
1o establish or delay an employee’s time
to repart. In enforcing the new
prohibition on communicstion by the
railroad with train employees and signal
employees during certain of their off-
duty periods, FRA will continue to
abide by this longstanding
interpretation, if the calls are initiated
by the employee, and any call made by
the railroad is in return of a call made
by the empiogee. a8 Yequested by the
employee and limited to the terms of the
employee's request. While the
astablishment of a-time to report for
duty is service, FRA will extend its
prior interpretation so that such
communications ars permitted and do
niot interrupt an-off-duty S;riod when
the calls are initiated by the employes,
and any call made by the railroad is in
return of a call made by the employes,
as requested by the sniployee and
limited to the terms of the/employes's
request. As @ result, employees may call
a railroad during their statutory
minimum off-duty period to establish or
delay & time to report, and railroads may
return thesa calls, if an employee
requests a return call and the return call
is limited to any terms established by
the employee as to the time and the
content of the call, and that contact will
not be considered to have interrupted
the rest period or to require that it be
restartecg provided that the time at
which the employes is required to
report is after the required period of
uninterrupted rest,

This inferpretation, which FRA has
arficulated in part and communicated in
correspondence alteady, allows
employses to have greater pradictability
as to when they will go to work, and a

sater opportunity to plan their off-
gi\ty time to obtain adequate rest and
handle other personal tasks and
activities, Employees ard able to take
assignments when their statutory .
minimum off-duty pariod will have
been completed at or prior o the report
time, even if they would not have been
fully rested at-the time of the call to
report. Conversely, in some cases,
smployess may be able to schedule
themsslves for an assignment that will
allow them some additional time off
duty to obtain additional rest or attend
to pergonal activities. However, this
interpretation should not be read as
allowing any railroad to adopt.a policy
that requirgs smployeas to call the

" railroad, or requires employees to grant

the ratlroad permission to call the.
employea during the statutory off-duty
pericd, Employees whio do not call the
railroad, and do not choose to regeive
communication from the railrodd,

during the period of uninterrupted rest, .

must not be called by the reilroad to-
gstablish a report time until after 10
howrs of uninterrupted rest, and the
employee must not be disciplined or
otherwise perglized for that decision.
FRA is aware that, having provided
employees with an avenue for réceiving
information relating to their time'to
report during their statutory mininium
pff-duty period, there may be instances

. where a railroad, or an individual

railroad maxager, may sesk to require
that the employee contact the railroad
during his or her statutory off-duty
pericd to obtain the émployee’s next
assignment. I circumstances whete a
railroad discriminates againstan .
employee for refusing to violate a
railroad safety law by failing to report
after a disruption of rest caused the
employes to not have 3 statutory
minimum cff-duty period, that action
could constitute a violation of 49 1J.8.C.
20108, enforged by the U.S. Depaitment
of Labor, Where credible avidence
indicates that a railroad disrupted an

employee’s statutory minimum off-duty -

period without the employee having
initiated the commuriication and

-raquested a return call'and yet allowsd

the employee to report, without

restarting the rest period-and providing

the required uninterruptad rest, FRA

will consider appropriate enforcement .

action. FRA expects that railroads will
not attempt to coerce émployess into
authorizing communications that
disrupted an employee’s rest. Where
evidence shows that arailroad made
prohibited communications to an
employse, because the employes did not
initiate the communication, FRA may
consider appropriate enforcemsnt action
under 40 U.5.C, 21103 and 21104.
Employees must report unauthorized

commnnications as an activity on their =

hours of sérvice record for the duty tour
following the communication. 48 CFR
228.11(b}){9).

4. May the railroad veturn an smployee’s
communication during the rest period
without violating the prohibition on
communication?

As discussed above in section IV.G.3,
the railroad may réturn an'employes’s
communication during the rest period
without violating the prohibition on
communication, so long as the retum
communication is authorized by the
smployee and bn the same topic as the
employee’s commiinication.

5, May the railroad :céll'_-‘to.alert;m
smployeeto-a delay (set back) or
displacement?

As discussed above in section IV.C.3,
the railréad may only communicate
with an-employee if it is'in reply to.a
communication from the employes, is
authorized by the employes, and:is on
the same topic as the employee’s
communication; Accordingly, the -
1ailroad may only call to alert an
emplayes to a delay {setback] or
displacement if the employee
previously communicated with the
railroad on that issue during the rest
period and authorized a return
communication. :

6. May an employee provide advance .
permission for railroad
communications?

The BEET and UTU joint comment, as
well as an individual commenter, ask if
FRA wili palrmit an ;mp}oyee to X
preemptive t his or her employin
railroad thazmizaﬁon o contgctyt}:ég o
employee on certain matters. As wag
discussed in the-previous response,
eniployees may comitact a railroad for
any purpose, inchiding establishinga

. titne to report; and thi¢ railroad may

retiztn a call initiated by the amployes,
if fhe employes requests a retim call,
subject to the conditions discissed
above. Because communication by the
railroad is enly allowed in response to
specific communication initated by the
employse, ai employes may not consent
in advance to communication from the
railroad. '

Tt is impartant to note, however, that
if a railroad communicates with an
employss when not requested to.do so
by the employee, or discusses with the -
employee matters bayond the subject of
the employee’s initial call, the
employea's rast period hag been
disturbed, but it is not necessarily a

~ violation of the statute. If an

unaufhorized communication is made,

“railroads bavethe option of providing a

new statutory minimum off-duty period
to avoid violating the statute. -
Additionally, railroads are not
raquired urder the statuteto
communicate with their employees
during the period of uninterrupted rest.
If & railroad concludes that it is foo
burdénsome to determine in each
instance the specific times within which
an employee has requested a retira call,
and any limitaticus on the subject
matter of the call, that railroad may
decide simply not to contact any train

. employass or signal employees during

their statutory minimim off-guty
periods or pariods of interim release.
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7. Does the prohibition on _
communication apply to the extended
rest required after 8 or more consecutive
days initiating an on~duty period?

No. The statute is clear that the
prohibition applies only to the statutory
minimum off-duty period for signal
employees and train employees as well
as to interim releases and additional
time off duty required by subsection
{c){4) for train employees. While one
commeiiter requesis that FRA extend
the prohibition to the extendad rast
required by Sec. 21103(a){4), FRA'is
unable to doso through the
interpretation of the statute, bacause the
statutory language itself specifically
identifies those periods of rest when the
railroad must not communicate with an
eraployee in'a way'that could
reasonably be expacted to disrupt the
employee's rest, and the 48-.and 72-
hour extended-rest periods are not
included within the prohibition.

8. Does the prohibition on.
communication apply differantly to
forms of communication other than
phone calls?

No. The prohibition on
communication applies equally to any
form of communication, including but
not limited to phione calls, emails, text
messages, voicemail, leaving a message
at a hotel, or messages placed under the
door of & hotel room by hotel staff.

g. May the railroad provide information
that can be accessed atthe employee’s
option?

Yes. FRA encourages provision of
information that can be accessed at the -
smployee's option, especially in the
case of unscheduled or uncertain
assignuients, so that the-employes can
plan rest.

Because the alerts provided by most
devices when an email or text message
is received might reasonably be
axpected to disturb an employee who
may be trying to obtain rest, such
communications are generally
prohibited communications. Howaver,
where the device in question is railroad-
provided, such that it is only used for
railroad business, employees have the
option of turning the device off without
impeding their ability to receive
personal messages that they would want
to receive even during rest, Thersfore,
the provision of information by text
message or email to such & device is not
a prohibited communication, Likewise,
a railroad-providad Web site that the
employea may voluntarily access could
provide similar information. However,
the employee may not be required to
receive any commaunication of any sort,

to access informatiorn-of any kind, orto
respond in any way to the information
provided. -

D, Questions Regarding the 276-Hour
Monthly Limit on Service for the
Roailroad by Train Employess -

BLET and UTU request clarification
on the:276-hour limit on time spent on
duty, waiting for or in deadhead
transportation to the place-of final
releass, or in any other mandatory
service for the railroad duringa
calendar month. The coniment notes
FRA's discussion of the igsue in Section
IV.C.6 of the Interim Interpretations, in
which FRA stated that completing
hazardous materials recards is a task
that falls within the category of “other
mandatory service for the carrier[.]" 20
The unions request clarificstion that all
Federal recordkeeping reguirements are
considered “other mandatory service”
and, therefore, will be countod towards
an employee’s 276-hour limitation for
sach month. FRA confirms that if an
employee has the duty to carry outa
Federal recotdkeeping requirement
applicable'to a rmﬁ-o ad, action by the
employes to carry out the requirement
is to be considered "other mandatory
sorvice™ and, therefore, will be counted
towards the employee’s 276-hour
limitation for each month. In the Interim

-Interpretations, FRA provided the act of

completing a record on the transfer of
hazardous material, as required by
Transportation Security Administration
regulations, as one example of “other
raandatory service for a raiiroad
carrier[.]" This exampie is simply
iltustrative of the sort of activities that
are included-as “"other mandatory
servite,” and not an exception from
FRA’s general interpretation,

The BLET and joint comiment
then asks H attendance at a rules class
can avoid beirig congidered as other
mandatory sérvice for the carrier if the
employes is given the discretion on
when to schedule and complete the
training and the railroad simply
provides a deadline date for compietion

“of the training, FRA confirms that this

arrangement is consistent with FRA's
position taken in the Interim
Interpretations, and remains FRA'g
interpretation: if an employee has the’
opportupity toschedule such-training at
a tima that is convenient for him or her,
than the time spent training in thess. -
circuinstances would not be tounted for
the purposes of the 276-hour
limitation.2t Although training under
the given circumstances canbe -
axcluded from the 276-hour monthly

* ‘at74 FR 30668, 30676 {June 26, 2000).
#1'5ée 74 FR 30685, 30675 {June:26, 2008).

limitation, it is nonetheless service for
the railroad carrierand can commingle
with coversed service. As such, an
employes must communicate the

beginning and ending times of such
activities with the railtoad, and ifa

statutory off duty period does not exist
between the activity and covered service
the fime gpent in these activities will
commingle becoming time on duty
which will be included in the 278-hour
monthly limitation,

Another commenter, AAR, seeks
clarification with respect to an
em&loyee’s responsibility to comply
with the 276-hour monthly limitation,
and asks that FRA consider an employee -
to have “deliberstély misrepresented his
or her availability” when “accepting &
full-duty tour after completing an hours
of service record for a prior duty tour
showi?lgmthat the employes does not
have sufficient hours for aniother full
duty tour.” FRA declines to do so. As
was: discuszed in Section IV.B.10, above,
in résponse to AAR’s:similar commeiit
regarding the “consecutive-days”
limitations, given that FRA's
enforcernent policy with regard to'its
hours of service recor&keepinie '
regulation allows railroads to kes
“consecutive-days” limitation an
monthly-service and limbo-time
limitation dita in & separate
adniinistrative ledger, rather than
tracking the data daily-on the record for
each individual duty tour, railroads.are
in the bist position to know whether or
not an employes may report to pefform
servics for the reilvoad. Additicnally,
while the penalty provision of the liours
of gervice laws Frevldes for individual
ligbility for violation of the hours of
service laws, the substantive restrictions
operate on ‘‘a railroad carrier and its
officers and agents,” Employees have
the obligation to provide accurate
information to railroads regarding their
service, and FRA will conisider action as
appropriate under the-agency's
Statemenit of Agency Policy Concerning
Enforcement of the Federal Railroad
Sa.fetg Laiws, 49 CFR part 209, appendix
A, when employees fail to meet this
obligation. However; simply reporting to
perforttigervice for the railroad is
insufficient to demonstrate thatan
amployee “déliberately misrepresented
his or her availability.” c

One individual commenter asks if an

individual who works for multiple

railroads will be required to total ali
service-for all of these railroads to
caleulate whether that individual has
reached. the 276-hour limitation. _
Because the hours of service Iaws do not
restrict an employee’s choice, of his or
her:own volition, to perform covered
servics for multiplerailvoad catriers.
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(with the exciéption of Sec. 21103(a)(4),
as discussed gbove in the interpretations
governing that provision), the 276-hour
limitation appliss only to the :
employen’s service for gach railroad.
Such an employee would not need to
total all service for all of these railroads,
but instead would be subjactte a
separate 278-hour Himitation for each
railroad for which he or she performs
covered service as a train employes.
Howevar, as discussed in Section IV.B.7
above, for the purposes of compliance
with' Sec. 21103(a)(4), employess are
responsible for reporting all service for
any railroad carrier to-each of their
ratlroad carriar employers. While FRA
has previously acknowledged its lack of
authority to regulate employees who
choose to be smployed by multiple
railroads, except with regard 1o Sec.
21103{a)(4), FRA notss that an employee
working for multipls railroads may
nonetheless be subject to an excessive
risk of hauman factors aecidents caused
by fatigue. Further, FRA does have the
authority to pursué individual lability
anforcement action against individuals
who willfully fail to report-all service
for any railroad carrier or individuals
who perform service for any railroad
carrier during the extended rest raquired
by Sec: 21103(a)(4).

E. Additionol Issues Raised by
Commentars

1. Statutory Changes

A large nueber of individual
commenters wrote to express.
displeasure with'the RSIA and its
changes to the previous hours of service
requirements. While FRA was granted
gome lmited regulatory autherity to
address hours of service issues, any
possibla futire FRA regulations, that
might adjust the existing limitations or
otherwise alter the application of the
new laws, are outside the acope of these
final interpretations of the existing
statute.

2. Waivers

Several cominenters seek waivers of
the mandatory rest requirement in Sec.
21103(a)(4) for specific subsets of the
rail industry. Whatever the merits of
these waiver requests, they arebeyond
the scope of this notice. Patitions for the
waivets provided for in Sec. 21103(a){4),
like petitions for waiver of FRA's safety
regulations, are handled by FRA’s '
Railroad Safety Board. 49 U.S.C.
20103(d); 48 CFR 211.41.

3. Definition of “Covered Service”

The BLET and UTU joint comment
requests FRA consider all’yardmaster
and similar positions” covered servics,

“Cavered sarvice” refers to tha -
functions performed by train 8mployess,
signal employees, and dispatching

- service employees, See 48 U.8.C: 21101,
‘which defines these functions, and 48

CFR part zzs,éppendix A, which
defines covered ‘service in reference to
these functions, Regerdless of job title,
an individiial only performs covared
service to the extent that the indiyidual
performs a function within one of the
three statutory definitions. Therefore;
FRA mey not mandate that service
outside of those thres functions is
covered service, or that emiployses with
a certain jobi-title will sutomatically be
considered to have performed ¢overed
service.

The BRS comment reguests
clarification on what constitutes

" covered sarvice for a signal employsee,

The comment suggasts that FRA has
been interpreting the statute to apply
only to signal employéas who work with
“energized conductors.” However, this
understanding is incorréct. Whilea
prior technical bulletin (Federal '
Ruilroad Administration, The Faderal
Hours of Service Law and Signal

‘Service, Technical Bulletin G=00-02

{z0p0)) did-fefer to “'energized
conductors,” it did so iivthe context of
demonstrating types of detivities that ave
and are not covered service; comparing
work on those conductors to work

_ laying cable an a new system: The

sentence in the bulletin was not

-exchusive, and does nict indicaté an

interprotation hy FRA that a'signal
system must be “ariergized” in order for
work installing, repairing, or
maintaining that system to be
considered covered service.

One individual commenter asks
whether “mechanical employees™ are
subiject to the hours of service '
teguirements, While the statute changed
the definition of “‘signal employee” to
incinde those who are not employees of
a railroad carrier, it'did not alter the
scope of what constitute coverad :
service that would subject an individual
to the limitations within the statute.
Accordingly, if service was considered
covered service prior to the passage.af
the RSIA, that service remains covered
service under the new statute.
Additionally, some.employees
previously not subject to the hours of
service laws that perform fundtions
considared to be signal covéred service

" but are.not employed by a railroad:

carrier willniow be covered by the hours
of service laws. Employess who are
generally considered to be “mechanical
employees” may perform covered
service within any of thé three

~ functional definitions, depending oo the-
functions that the employee actually

performs. For exampie, 8- mechanical
employee who performs the functions of
1 hostler is subject to the hoars of
service Himitations for train smployses
in4911.5.C. 21103, while a mechanical
employea who performs cab signal tests
is subject to the hours of service
limitations for signal employees in 49
U.8.C.- 21104 (Sec. 21104).

4, Exclusivity of Signal Service Hours of
Service

The BRS exprosses concern that, in
categorically exerpting signal .
enmiployees from any hours of service
rules promulgated by any Federal
authority other than FRA, Congress
created a “loophols* allowing a vehicle
requiring a commercial driver's license
to be driven by a “sigrial employes”
who:does not perform any covered
service, with the result that such an
employee is not covered by any hours
of service limitations. The comment
correctly notes that Congress did not
interid to resove such individuals -
antirely fromi non-FRA Federal hours of
service restrictions. - ‘

Thesolution is found within the
statutory text at: Sec. 21104{e}, which
states that “signal employees oparating
motor vehicles shall not be subjett to
any hours of service rules, duty hours,
or Test pariod rules promulgated by any
Federal:aiitharity, including the Federal
Motor Carrier Safety Administration,
other than the Federal Railroad
Administration.” (Emphasis added.)
The subsection headed “Exclusivity”
applies-only to signal employess, and
sigmal emiployees are subject 1o the
restrictions on hours of service provided
in Sec. 21164{a). Therefore, the statute
does not allow an individual subject to
the exemption granied at Sec, 21104(e)
not io ba subject to Sec. 21104(a). FRA
recognizes that this cau;lap}_i_catidn ‘may
result in spome difficulty for an
smployea whio geperally works aga
signal employee [*instelling, repairing,
of maintaining signal systems”} but
happens in a particular duty tour only
to drivea vehicle iring &
commercial driver's license, without
performing aiy functions within the
definition of a “signal:.employee” in that
duty tour, because such an employee
remaing subject to Federal Motor Carrier
Safety Administration (FMCSA)
limitations and recordkesping
requirements, Sec. 21104(a). FRA'is

-open to working with FMCSA in the

future to limit or éliminate this overlap,
but such efforts dre outside the scope of
this interpretation of the statute.
5. Commuting Time

The BLET #nd UTU jeint comment
foguests clarification of how FRA’s prior
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treatment of time spent commuting will
continue in light of changes to the
statute. FRA allows a 30-minute period
for comimuting st the away-from-homs
terminal, from an emiployee's point of
final releass to railroad-providsd
lodging, that will not be considered a
deadhead, but rather, commuting time
that is part of the statutory off-dity
period, provided that the travel time is
30 minutes or less, including any time
the employee spends waiting for
transportation at the point of release or
for a room upon arrival at the lodging
location: Sse Federal Railroad
Adininistration, Hours of Service
Interpretations, Operating Practice
Tachnical Billetin OP=04-03 {Feb. 3,
2004). The hypothetical situation
presented-in the comment:involves a
rain employee, finally released at the
away-from-home terminal, being
instrutted toreport 10 hours after the
time of final release with no further
commirnication from thie railroad. In the
hyﬁ?)timﬁcni, the travel time to the
railroad-provided lodging is less than 30
minutes, and the room for the employee
is ready at the time-the employee
arrives. FRA sees no reason to depart
from the prios interpretation of this
sitization, Accordingly, travel time of 30
minutes ar less to railroad-provided
lodging will be considered commuting,
not deadheading, and therefore the
employee’s final release time will be
‘established before the employee is
transported to lodging. Similarly, in this
hypothstical, an employes may depart
for his or her reporting point in order to
arrive at the reporting point 10 hours
after his or her final releass, so long as
the travel tiinie from the place of
railroad-provided lodging to tha
reporting point is 30 minutes or less and
50 long asthere ig no additional
communication from the railroad which
-interrupts the-employee's off-duty
period; Commuting time is considered
part of the statutory off-duty period.

8. Application of Exception to
Limitation on Certain Eimbo Time
The RSIA's amendments to Sec.

21103 added a limitation, effective

" Dctober 16, 2009, of 30 hours per
calendar month, on the amount of time
sach employee may spend ina
particular category of limbo time—that
is, time that is neither on-duty nor.off-
duty; namely, when thétotal of time on-
duty time and time-spent either waiting
for deadhead trangportation or in.
deadhead transportation from a duty
assignment to the place of final release
exceeds 12 consecutive hours, 48 U.5.C.
21103{c)(1}{B). However, the

. amendments also include an exception

from the limitation at Sec. 21103(c}2),

which excludes delays cansed by
casualty, accident, act of God,
derailment, major equipment failure
preventing the train from advancing, or
other delays caused by a source
unknown and unforeséeable to the
railroad carrier or its officer or agent in
charge of the employee when the
employee left a terminal.

In their joint comment, BLET and
UTU request clarification.on-whether
this excoption also applies to Sec,
21103{c){4), which requires additional -
rest for train employees if time spent on

. -duty, waiting for deadhsad

transportation to a point of final reléase,
and in deadhead tfansportation to a
point of final release-exgeeds 12 hours.
By the express language of the statute,
the exception does not apply to'Sec:
21103(c)(4). The language introducing
the exception sxpressly states that it
dpplies to “paragraph {1)” (i.e., Sec,

" 21303{c){(1)) and therefore iresu’mabiy
does not apply:to garagr-ap

(4){ie,
Sec. 21103(c){4}}; had Congress wished
for the exception to-apply to peragraph
{4), it would bave writien the-law
accordingly. o

V. Portions of FRA’s Interim _
Interpretations of the Hours of Service
Laws an Which Comments Were Not
Received and Which Are Incorporated
in This Final Interpretation Essentially
Without Change2=

Several of FRA's Interim
Interpretations received fio comments
and are not baing revised’in these final
interpratations. Therefore; they are still
applicable as previously published.

These policies and interpretations are .

reprinted below far convenience. Those
interim interpretations which are no -
longer effective as'a result of these final
interpretations havé been replaced in
this section with a réference to the
section in this document where the
relevant final interpretation is
discussed. In some cases, the discussion
of thess policies and interpretations has
been revised to reflect other changes in
FRA’s policies and interpretations’
discussed in this document, or in light
of FRA’s subsequent promulgation of its
regulations governing the hours of
service for employees providing
intercity or commuter passenjer rail

2aPor tha present iteration, FRA made a faw
minor chenges'to tho text that appearsd in the
Interim Interpretations. For exampls, FRA delsted
material that-hdd hecomns obgolste, e.g. refarences
to tha 40-hour per month liimit on certain Hmbo
time since that limit expired on October 15, 2008,
In addition, it was necessary to add language in
parenthases to reflect thet a refererice. to-sections
“phave” meant sections of the Interim. -

. Interpretations, Further, FRA sometimes added a

short:'yes” or “no"” answer before the praviausly
published longer answer. :

transportation. More information
relating to.the justification for these
policies may be found in FRA’s Intarim
Interpratations. 74 FR 30685 {June 26,
2009). C

'A. Questians Related to the Prohibition

on Comumunication by the Railroad With
Train Employees and Signal Employess

1. Doos the prohibiticn on
communication with train employees
and signal employeées apply to eve
statutory off-duty period no matter how
long the employee worked?

Yes, except for the 48- or 72-hoyr rest
requirement. This prohibition on
communication applies to every off-
duty period of at Feast 10 hours under
Sec, 21103{@}[3) ‘or 21104{a){2) and to
any additional rest required for a trein
smployes When the sum of oa-duty time
and limbo time exceeds 12 hours under
Sec. 21103(c){4). For train‘employess, it
also-applies to every lesser off:duty
period that qualifies as an interim
releass.

2. Is the additional rest for a train
smployee when on-duty tims plus

- limbo time exceeds 12 hours mandatory,
“or-may the employes decline it?

The additional Test is mandatory and
may not bs declined.

3. If an employee is called to report for
duty-after having 10 howrs of
uninterrupted time off duty, but then

receives a call cancsling the call to

report before he or:she leaves the place

- of rest, is a new period of 10

uninterrupted hours off duty required?

If the employes has not left the place
of rest, the smployee has not gecrued
on-duty time and would still:be off
duty, with the exception that'the time
spent in multiple ealls could in certain
circumstances commingle with a future
duty tour. ' o

4, What if the call is cancelled just one
minute hefore report-for-duty time?

Although the empleyee will almost
certainly have lefi the place of rest, the
result to this scenario is the same as the:
result in the preceding question, in that'.
the smployee will not have averued any.
time on duty. C
8. What if the employee was told before
going off duty to report at the end of
réqhimd rest {gither 10 hours or 48 or
72 hours after working 6 or-7 déys), and
is releaged from that call prior to the
report-for-duty time? _

The answaer to-this scenario is the
same as the answer to the twe preceding
questions. - ) o o
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6. Are text messages or email permitted
during the rest period?

{This:question is answered in section
IV.C.7 and IV.C.8 above.)

7. May the 1ailroad return an employee’s
call during the rest period without
violating the prohibition on
communication?.

{This question is answered in section
1V.C.4 above.)

8. May the railvoad call to alert an
employee to a delay (set back) or
displacement?

{This question is answered in section
IV.C.5 above.)

g, If the railroad violates the
requirement of undisturbed rest, is the
undishirbed rest period restarted from
the beginning?

Yes. (But see section IV.C.1,
describing the time to which the
prohibition on communication applies.)

10. Should any viclation of undisturbed
rest be documented by a record?

Yes. The communication and the time
involved in it must be recorded as an
activity on thie.employee's bours of
service record, as required by 49 CFR
228.11(b}{0) for train employees and 49
CFR 228.11{e}{0) for signal employees.

{This question is distussed in more
detail in section IV.C.1and IV.C.2
above.}

11. Is the additional rest required when
on-duty time plus limbo time exceeds
12 hours {during which communication
with an employee is prohibited) to be
messured only in whole hours, so that
the sdditional rest requirement is not a
factor until tha total reaches 13 hours?

No. The additional undisturbed time
off that an employee must receive
includes any tgacﬁon of an hour that is
in excess of 12 hours,

B. Questions Belated to the
Requiremenis Applicable to Train
Employees for 48 or 72 Hours Off at the
Home Terminal

1.Is a “Day” a calendar day or a 24-hour
period for the purposes of this
provision?

{This question is answered in section
TV.B:1 above.)

2, If an employes is called for duty but
does not work, has the employee
initiated an on-duty period?1f there is
a.call and relegse? What if the employes’
has reported? - '

{This guestion is answered in section
IV.B.5 abava.) '

3. Does deadheading from aduty
assignment to the home terminal for
final release on the &th or 7th day count
as.a day that triggers the 48-hour or 72-
hiour rest pericd requirement?

(This question is answered in section
IV.R.2 and IV.B.3 above.)

4, Does attendance at 2 mandatory rules
class or ¢ther mandatory activity that is
not covered service but is non-covered
service; count as initiating an on-duty
period on-a day?

No. As in the previous question, the
rules class or other mandatory activity
is other service for the carrier (non-
coversd service) that is not time on duty
and would not constitute initiating an. -
on~dutyéperiod ifitis preceded and
followed by & statutory off-duty period,

Likewise, if the rules class or other
mandatory activity commingled with
covered service during eitherthe
previous duty tour or the next duty tour
after the rules clasa (becanse there was.
not a statutory off-duty period between
themy}; the rules class or other '
mandatory activity would not itself
constitute initiating a separate on-duty
period, but would be-part of the same
on-duty period-with which it is
commingled. .

This question is discugsed in'more
detail in section IV.B.6 above.

5, If an employee is marked up
{availabls for service) on an extra board
for 6 days but only works 2 days out of
tha 6, is the 48-hourrest requirement
triggered? '

No. The smplayee must actually
initiate an on-duty period. Being
marked up does not accomplish this
‘&nless the employee actuelly reports for

uty.

6. If an emplayee initiates an on-duty
period on B consecutive days, ending at
an away-from-homs terminal and then
has 28 hours off at an away-from-bome
terminal, may the employse work back
to the home terminal? The statute says
that after initiating an on-duty petiod on
& copsecutive days the employes may
work back to-the homs terminal on the
7th day and then;must get 72 hours off,
but what if the employee had a.day off
at the away-from-home terminal after
the 6th day? p

‘The statute says that the employee
miay work on the 7th day if the sixth
duty tour erids-at the away-from-home
terminal, but tliat the employee must
then bave 72 hours of time-at the home
terminal in'which he or she is
unavailable for any service forany
railroad carrier. If the employee first has

at least 24 hotirs off at the away-from-
. the consecutivensss is

home terminal, th

broken, and the employse has not
initiated an on-duty period for 7
conseciitive days and would not be
entitled to 72 hours off duty after getting
back to the homse terminal, Howaver, the
titne off at the away-from-homs terminal
wonld not count toward the 48 hours off
duty that the employes must receive
afier getting back to the home terminal.

7. May an employee who works 6
consecutive days vacation relief ata
“Temporary Home Terminal” work back
to the regular home terminal.on the 7th
day? ' ’

Yaes, the employee may initiate an on-
duty period on the seventh day and then

‘receive. 72-hows off at the home

torminal, FRA believes this is consistent
with the statatory purpose of allowing
the employes to have the extended rest
period at home. To that end, althongh
the statute.refers to the home terminal, .
FRA expects that in areas in which large -
terminals include many differsnt '
reporting points at which employess go
on and off duty, the railroad would

make évery effort to teturn en employes
to his or her regulér reparting pointi'so
that the rest pariod is spent at homie,’

C. Questions Related to the 278-Hour
Monthly Mdaxinuun for Train Employees
of Time on Duty, Waiting for ar Being
in Deadbiedd Transpertation to Final
Release, and in Other Mandatory
Service for the Carrier '

1, If an employee reaches or excesds 276
hours for the calendar month duringa-
irip that ends at the employee’s away-
from-tiome terminal, may the railroad
deadhead the employes home during
that month?

The lteral language of the statute
might seemn to prohibit deadheadingan
employse who has already reached or
excesded the 278-hour monthly
maximum, because time spentin
deadhead transportation to final release:
is part of the time to ba calctlated
toward the 276-hour maximing, and one
of the activities not allowed after the
smployee reachss 276 hours. However,
the infent of the statute sesms to favor
providing extended periods of rest at an
employee’s home terminal, Therefore, in
most.cases, FRA would ellow the™
railroad to deadhead the employes
home in this circumstance, rather than
raguiring the employee to remdin at an
away-from-home terminal until the end .
of the month,

FRA expects the railroad to make
svary effort to plan an employes's work
g0 that this situetion would not
regularly arise, and FRA:reserves the
right to take enforcement action ifa

‘patterii of abuse is apparént.
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2. How will FRA apply the 276-hour cap
to employses who only occasionally
perform covered service as a train
employes, but whose hours, when
combined with their regularshifts in
non-covered service, would exceed 278
hours?

This provision in the RSIA does not
specifically provide any flexibility for
employees who only occasionally
perform covered service es & train
employse, Such employees would still
be required, ag they are riow, to
complete an hours of service record for
overy 24-hour period in which the
employee performed covered service,
and the emplayee’s hours will continus
1o be limited as required by the statute
for that 24-hous period. See 74 FR
25330, 25348 {May 27, 2008), 49 CFR
228.11(a).

FRA will ikely exercise some
discretion in enforcing the 276-hour
inonthly limitation with regard to
employees whose primary job is not to
perform coverad serviceas a train
employee, as most of the hours for such
employees wounld be comprised of the
hours spent ini the employse’s regular
“non-covered service” pogition, which
hours are not otherwise subject to the
limitations of the statute. However, FRA
will enforce the 276-hour limitation
with regard to such employess if there
is a perception that a railroad is abusing
it.

3. Does the 276-hour count Teset at
midnight on the first day of 4 new
month?

Yeos. The statute refers to a calender
month, so when the nionth changes, the
count ressts immediately, as in the
following example:

Employee goss on duty-at 6 p.m. on the last
day of tha month, having previously
accumulated 270 hours for that calendar
month, By midnight, when the month
changes, he has worked an additional &

-houts, for atotal of 276 hours. Theremaining
hours of this duty tour occur in the new
month and begin the count toward: the 278-
hour maximum for that month, sothe

: railroad i5.notin vielation for allowing the
employee to continue to work.

4. May an emplo%ae accept acall to
report for duty when he or she knows
there are not snoiigh hours remaining in
the employes’s 276-hour monthly
limitation: to:complete thie assigiment or
the duty tour, and it is not the last day
of the month, so the entire duty four
will be counted toward the total for the
current month?

It is the responsibility.of the railroad
to track an'employee’s hours toward the
monthly limitation, so the employes is
not the one inthe best position to

determine whether he or she has -~
sufficient time remaining in the
monthly limitation to complete a duty
tour forwhiéhi he orshe is called.
Therafore, the simployee would
generally not be in trouble'with FRA for
accepting the call, absent evidence that
the employee deliberately -
misrepresented his or her availability.
The railroad will be in violation of the
new hours of serviee laws if an
employes’s;cumulative monthly total
exceeds 276 hours. However, it could be
a mitigating factor in some situations if
the railroad reasonably belioved the
employee might be able to complate the
assignment before reaching the 276-hour
limitation.

« Srenario 1: Employes is catled for duty
with 275 hours already accumulated. It is
only the 27th day of the month, so the sntire
period will be in the curfent morth. It was
probably not reasonable to essizme that any
assignment could be completedinthe -~ -

» Sgepario 2; Again the 27th day of the
month. This time the smployee has only’

accumuitated 264 hours toward the 276-hour
monthly Hmitation: Tivthis instance, the
railroad may have ekpectad that the
emfluyee could camEIste the'covered service
and deadhead:to the home términal within
the remaining time. If thet does net happen,
the railroed is in violation, but enforcemerit
distretion or mitigation of any tgenalties o
assessed will'be considerad if the railroad
made a reasonable decikion.

5. What activities constitute ‘“Other
Mandatory Service for the Carrier,”
which counts towards the 276-hour
monthly limitation?

FRA recognizes that if every activity
in which an-employee participates as
part of his-or her position with the
railroad i# counted toward the 276-hour
monthly maximum, iteould
significantly limit the shility of both the
railroad to use the employes; and the
employes 1o he available for
assignments that he or she woiild wish
to take, especielly in the final days of a
moanth. This has been raised as a matter
of concern since enactment of the RSIA.

In particular, there are activities that
may indirectly benefit a railroad but that
are in the fizst instance necessary for an
employes to maintain the status of
prepared and qualified to do the work
in question. In some cases thess
-activities-are compensated in some way,
and in somé'cases not. These activities
tend not to be weekly or monthly
requirements, but rather activities that
acour at longer intervals, suchas
audiograms, vision tests, optional rulés
refresher lasses, and acquisition of -
security access cards for hazardous
materials facilities. Most.of thess
activities-can be planned by employees

within broad windows to avoid conflicts
with-work assignments and maintain
alertnoess, Railroads dte most often not
awars of when the employes will
accomplish the activity. _
Therxefore, for the purposes of this.
provision, FRA will require that
tailroads and employees count toward

-~ the monthly maximum those activities
- that the railroad not only requires the

employee to perform but also requires
the employee to complete immediately
or to report at an assigned time and. ©
place to complate, without any
discretion in scheduling on the part of
the amployee. _

Thiose activities ever which th
emnployee has some discrétion and
flexibility of scheduling would not be
counted for the purposes of the 276-
hour provision, because the employee
would be able to schedule them when
he or sha 1§ appropriately rested. FRA
expects that railroads will work with
their employess as necessary so.that
they can schedule such dctivities and -
still-obtain adequate rést before their
next assignment.

When any service for a reilroad carrier
is not separated from covered service by
a gtatutory minimum off-duty period,
the other service will commingle with
the coverad service, and therefore be
included as time on duty. As time on
duty,.such time will count towards the -
monthly limit of 276 hours.

6. Does time sperit decumenting transfer
of hazardous materials (Transportation
Security Administration requirement)
count against the 276-hour manthly
maxinmm? B

Yes. This-axample is a specific
application of the previous question and
responss concerning “other mandatory
service for the carrier.” The activity of
doeumenting the transfer of a hazardoug
material pursuant to a Transportation -
Security Administration requitement is
mendetary service for the carrier; and a
mandetory reguiresrient of the position
for employess whose jobs involve this
function. Although the requirement i
Foederal, compliance Wwith it is a normal
partof an employee’s duty tour, which
mmust be completed as part of the duty
tour, and the employes does not have
discretion in swhen and where'to
complete this requirement. Time spent
in fulfilling this requirement is part of
the maximum allowed toward the 276-
hour monthly maximum,
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D. Other Intérpretive Questions Related
to the RSIA Amendments to the Old
Hours of Service Laows

1. Does the 30-hour monthly maximam
limitatidn on {ime awaiting:and in
deadhead transportation to final release
only apply to time awaiting and in
deadhead transportation dfter 12
cansecutive hours on duty?

No. Sec. 21103{c}{1}{B) provides that
“{a] railroad may not Tequire or allow an
employee * * * to exceed 30 hours per
month—{i} waiting for deadhead
transportation; or (i) in deadhead
transportation from a duty assignment
to a place of final releass, following a
period of 12 consecutive hours on duty
* * = * Tha intent of this provision is
to prevent situations in which
employees are left waiting on trains for
extended periods of time awaiting
deadhead transportation, and then in
the deadhead transportation. This
purpose would be frustrated if none of
the limbo time is codnted toward the
limitation unless the en-duty time for
the duty tour is already at or exceeding
12 hours, as an employee who has
accumulated 11 hours and 59 minutes
in his or her duty tour could be
subjected to limitless time awaiting end
in deadhead transportation.

FRA will interpret this provision to
include all time spent awaiting or in
deadhead transportation to a place of
final release that occurs more than 12
hours after the beginning of the duty
tour, minus any time spent in statutory
interim periods of release. For exampls,
if an employee is on duty for 11 hours
30 minutes, and then spends an
additional 3 hours awaitirig and in
deadhead transportation to the point of
final release, for & total duty tour of 14
hours and 30 rhinutes, 2 hours and 30
minutes of the time spent awaiting or in
deadhead transportation will be counted
toward the 30-hour monthly limit.

2, Did the RSIA affect whether a railroad
may obtain a waiver of the provisions of
the new hours of service laws?

Yas, but FRA's authority, delegated
from the Secretary; to waive provisions
of the hours of service laws as amended
by the RSIA remains extramely limited.
49 CFR 1.49.

The RSIA Jeft intact the longstanding,
though limited, waiver authority at 49
U.5.C. 21102{b), which authorizes the
exemption of railroads "having not
mnore than 15 employess covered by” -
the hours of service laws “[a)fter a full
hearing, for good cause shown, and on

deciding that the exemption is in the

public intorest.and will not affoct safety
adversely. The.exemption shall be fora
specific period of tiine and is subject to
raview at lsast annually. The exemption
may not anthorize a carrier to.require or
allow its employees to be on dutymiore

- than a total of 16 hours in a 24-hour

périod.”

The RSIA smended the one other,
even narrower waiver provision in the
old hours of service laws and added
three mora equally narrow-ngw waiver
provisions. In particular, the' RS1A
revised 49 U.5.C. 21108, Pilot projects,
originally enacted in 1994, involving

joint petitions for waivers related to

piiot projects under 49 U.8.C. 21108,
primarily to provide for walvers of the
hours of service laws both as in effect
on the date of enactment of the RSIA
and as in effect nine months after the
date of enactment, Waivers under this
section are intended to enable the
establishment of one or move pilot
grojects to demonstrate the possible

enefits of implementing alternatives to
the strict application of the
requirements of the hours of service
laws, including requirsments
concerning maximum on:ditty end
minimum off-duty periods: The
Secretary may, after notice and
opportunity for comment, approve such
waivets for a period not to exceed two
years, if the-Secretary determines that
such a waiver is in-the public interest
and is consistent with railroad safety.
Any such waiver, based on a new
petition, may be extended for additional
periods of up to two years, after notice
and opportunity for comment. An
explanation-of any waiver granted under
this section shall be published in the
Federal Register.

Thie first 0f the three new waiver
provisions, 49-1.8.C. 21109(e}{2),
authorizes temporary waivers of that
section in order “if necessary, to
complste” a pilot project mandated by
that subsection. To date,; FRA has not
conducted either of the spacific pilot
gro}ects mandated by that section,

pcauss FRA has not received any
waiver requests from a railroad; and its
relevant labar organizations or affected
employesas,.ggoking to participate in
these projects: FRA still seeks to
complete these projects, if4 railroad
were willing to implement the necessary
procedures, and the appropriate waiver
could bhe designed. '

The second:new waiver provision, 48
11.58.C., 21183(a){4), provides limited

authority to grant a waiver of one
provision that it adds to the old hours
of service laws. That provision is the
pquirement that an employea receive
48 hours oif doty at the employee’s
home terminal after initiating an'on-
duty peribd on 6 consecutive days, 72
hourss off duty at the employee’s home
terminal after initisting an on-duty
peried on 7 consecutive days, etc. This
provision was discussed in section IV.B
of the Interim Interpretations as well as

" ‘section IV.B and V.B, abgve. FRA may

waive this provision, and has done so'in
a number of instances in tesponse to

etitions received, if a collective
Eﬂ;?aimngwagreement provides for a
different afrangement and that -
arrangement i in the public interest and
consistent with railroad safety. A
railroad and its labor organization(s) or
affected employees should jointly
submit information regarding schedules
allowed under their collective
bargaining agreemants that wounld not be
permitted under this provision, and
supporting evidence for the conclusion
that it'is in the interest ¢f safety. Of
courde, a'waiver is ot nesded fora
schedule that woiild not violate this
provision, For example, if a schedule -
provides that an-employee works 4
consecutive days and then has one day
off, the schediile would not viglate the
netw hours of service laws, because the
amployes would niot have initiatéd an
on-duty period on & consecutive days,
so 48 hauts off duty would not be
required.

The third and last new waiver
provision-authorizes waivers of the
prohibition on communication during
off-duty periods with respect to train

- . ‘employees of commuter-or intercity

passenger railroads if it is determined
that a waiver will not reduce saféty-and.
is necessary to maintain such a
railroad’s efficient operation and on-
time performance. This waiver
provision is no longer applicable,
becanse such amployees are now subject
to FRA’s hours of service regulation for
train employees providing commuter or

‘intercity rail passenger transportation,

and ave therefore no longer subject to
the statistory uninterrnpted rest
requirement, 49 CFR'228.413.

Issued in Washingion, DG, on February 22,
2012, :

Joseph C. Szabo,

Administrator.

{FF: Doc, 2012-4752 Filed 2-28-12; 8:45 am]
BILLING CODE 4810-06-F
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» RR How the new rail safety act affects you

REHE L The Rail Safety Improvement Act of 2008 was signed into law -
o G AL on Oct. 16, 2008. : 2
+ S W Of significance to train and engine service employees are
» AUCTWCTE UL cgznges to the maximum hours of service, which the new law
w RrlIERGEN 2 aceresses.
o T DL L Following is what the law says and means with regard to some - .
w Indad il of the most significant sections relating to UTU members. e
- RIS I. HOURS OF SERVICE:

w FRERACEEAG : 2008 gﬂ]mdgm o

- YEETET e, The hours of service changes went into effect July 16, 2009,  Act Hoadlines: o
P Gy Rk - which is.nina months following enactment of the law. S

- W 'Mm '

3 TEEAN S PR AN TIME ON DUTY: : . “when Injured (93/31/09)

SAFETY B

A raitroad;_-_mai NOT require or allow a train & engine - ppa baging
- service (T&ES) employes to remain orgo on duty inany gavelopme
‘month where the empi

ee had spent a total of 276 ‘riiles ('ifz:;zsma)‘

. FRRNEN N

v SEEANI S hours in any one or a combination of the following:

s activities: on: duty, waiting for transpoyrtation, in Read: 315-page
.o deadhead transportation to a place of final release, or  pailgad Safety
v B in any other mandatory service for the carrier. s :

This mearis the combination of on-duty time, limbo time, 2008 aoo1/o8)
waiting for deadhead transportation, deadhead time, and any other time spent.in
mandatory service (which may include rules training time, medical examinations).

Once you serve 276 hours in an? mornith, the carrier may not require or allow you to go
on duty, remain on duty, wait for-deadhead transportation, be in deadhead’
transportation or in any other mandatory:service for the remainder of the:-month.

If the carrier does not take you out of service prior to axt_eedlng the 276 hour monthly
cap, or if the cartier attempts to put you in service where you would violate the 276 hour
cap, you must take _y_ou_rseif out of service under the law, h

Once the 276 hour cap is met in‘any month, you may not report for duty again prior to
12:01 a.m. of the first day of the next calendar month. '

A cali to. report for duty, followed by a release, whereby the employee does not go ob
duty, Is not counted against hours of service. However, the time:spent travelling to a
point of duty ‘assignment other than a regular-reporting point constitutes deadheading to
duty and counts as time on duty. T :

dvance of 3uiy_.-:_2'(}09 to requlre the carrier to 3

The FRA is required to revise its rules i ’ :
h TRES employee’s hours per manth.

keep paper or electronic regords detailing

«A T&ES employee may NOT remain or go on duty for a period in excess of 12
consacutive hours. . ' '

If 2 combination of on-duty time and limbe time exceeds 12 hours, the employee must
recelve 10 hours of undisturbed rest, PLUS the number-of hours of limbo time that:
exceeded the 12 hours on duty. Thus, a 12 hour shift and:two hours of Timbo time would
require 12 hours of undisturbed rest before again reperting for duty. ‘

http://www.utu.org/worksite/safety/safetyact2008 him 272512014
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*A T&ES employee may NOT remain or go on duty UNLESS the employee has
had at least 10 consecutive hours unéisturbed rest off d;tty durmg the prior 24
hours.

Undisturbed rést: means just what is says. The camer may not teiephone the employeg,
page the employee, knock on the door of the employee, or otherwise disturb the
employee for 10 hours.

The carrier may, however, send an e-mall message to the employee during this time
period. But the: carrier may not disturb the empfoyee with a return-to-duty call untﬁ after
the 10 hour period.

As noted above, if the on-duty time plus limbo time exceeded 12 hours, the 10:hour
undisturbed rest time Is increased by the number of hours of limbo time.

There is an exception during emergencies, and, also, the:U.S. Secretary of
Transportation may waiva this saection for -intercity and comimuter service if it is
consistent with safety.

If the collective bargaining agreement requires the employee have 90 minutes to report
for duty following the call, then the employee would have at least 11 ¥ hours off duty,
as the call could not be made before the 10 hours of - undisturbed rast has explred.

oA T&ES employee may NOT remain on duty or go on duty AI-TER that emplwee -
has initiated an on-duty period;each day for six consecutive days, unless that '
employee has had at least 48 consecutive hours off duty at the employes's "
home terminal, during which time the employee is unavaliahle for any senriae.

This means when you complete the sixth con_s' cutive start day, you must be given at
least 48 consecutive hours (not calendar days, ‘but 48 consecutive: hours) off duty at your
home teminal before you are again required to report for work. This includes yard :
assignments.

However, if you are released from duty: at the away from home terminal at the end of the
sixth consecutive start day, you may work a seventh consecutive start day to return to
your homa terminal. Then, however, you miist be given at least 72 consecutive hours
(not three calendar days, but 72 consecutive hours) off duty at your home terminal
before you-are again requnred to report for work,

1f the 276 hour cap occurs on the last day of the month, and you have not completed
your mandatory 48 (or 72)-consecutive hours off duty at your home terminal, you' MUST
complete that mandatory time oﬁ" hefore again reporting for duty. _

If the 276 hour cap occurs at an- away from home terminal, the railread may NOT'
deadhead you back to your home terminal, as that would violate the law. The FRA must
yet determine the manner in which you are retumed to your home ten'ninal

The trigger is Initiating an on-duty start for six consecutive days. Even if you work just
one hour, the fact that you have mitiated an on-duty. start that day counts toward tbe six
consecutive days. _

However, the count begins anew.on any calendar day in which you do NOT Initiate ad on-
duty period. Thus, if you are called for duty Monday-Friday (five start days), and do not
work on Saturday, but are called -back o work on Sunday, then the six-day clock'begins
anew on Sunday. _ ‘

The clock covers-all TRES jobs, meaning it does nct matter if you ebb and flow between
engineer and conductor jobs; or between extra board and pool jobs. The only tﬂgger ]
initiating an on-duty périod.as:a T&ES employee.

Note that the six- and seven-day clocks are not applicable to intercity passenger carriers,
short haui passenger carriers, and commuter operators at this tlme,

General chalrpersons may negot:ate local collective barga!ning agreements provl&ing a

http://www.utu.org/worksite/safety/safetyact2008.htm | 2/25/2014
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better balance between time off and earnings, while preserving guaranteed time off.

The U.S. Secretary of Transportation may also waive the "6&2" and “783" requirements.
if the collective bargaining:agreement provides for a different arrangement AND the
secretary deems it consistent with safety In no.case may a local agreement exceed the. :
276 hours monthly cap.

The UTU International will provide assistance in-these negotiations at the request of
general chairpersons. The FRA has indicated that it, also, will provide assistance to
general chairpersons for the purpose of assisting in mterpreting the lawand new
regulations pursuant to. the law,

LIMBO TIME:

oA raliroad may.not require an empioyee to spend more than 40 hours per
month m limbo: time.

This 40-hour rule begiris July 17, 2009, and continues through July 16, 2010. Beginning
after July 16, 2010, the carrier may not require an employee to spend more than 30

hours per month In limbo time. The U.5. Setretary of Transportation may adjust that .
time period beginning July 17, 2011, g

15. ON DUTY INJURIES:
Transportation to Hospital:

«1f the employee is injured on the job, the employer must prowde the injured
employee with transportation to the ngarest ilospltal. .

The injured empleyee may not demand to be taken to d.more d!stant hospital, but the
destination must be the nearest hospital and not an emergency center.

The employer is not required to- transport the injured employee via.an ambu!ance. ‘rhey-
may be transported via 8 company: vehicle e

Medical Treatment:

A railroad is prohibited from disciplining, or thredtening to discipline, an employee
seeking medical treatment; or for following orders or a treatment plan of a treating
physician.

Employees may bring an actaon against the railroad, under whistleblower provlisions, for
any violation; and, In addition to recovering back pay and reinstatement, they may
recover, separate from a FELA adion, compensatory. damages, attomey’s fees and
punitive damages up to $250 goo,.

Only the Injured employee’s physician can certify when the injured employee is fit to
return to work, but the railroad can then order an examination by its own physicianto
determine if the employee is fit, under railroad: policies, to return to work, or should be
kept off duty for a longer period.

Counseling:
1f you are involved in a critical incident, such as a highway-rail grade-crossing accident
or a-train striking another employee ot pedestrlan, you may demand to be relieved from

duty for the purpose of receiving counseling. In addltion, you may recelve :mmediate
relief of sarvice for the balance of the duty tour.

IT1. CONDUCTOR CERTEFICATION:

«No Jater than April 2010, the FRA'must conduct a rulamakmg to determine the
paiameters for conductor certification.

The UTU will parttcipate in that rulemaking, Whlch witl be anneunced In advance through
publication in the Faderal Register and- v}a the UTU Web site, _

http://www.utu.org/worksite/safety/safetyact2008.htm ' 2/25/2014
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COHect;ve bargaining wili determine wherher a certified oonductor recenves additional

pay.
If a certified conductor is de-certified, and-barred from working as & conductor; the
conductor probably will be permitted to bump 1¢:a non-certified brakeran or yardman
position, unless the FRA ako designates that'employee to be unsafe to perform a safety-
sensitive job. i

The FRA will have: to determine If a decertiﬁed engineer may work as. a. cert;ﬂed
conductor :

IV. TRAINING:

Railroads are required to prov:de training in all aspects of FRA regulations, which includes
hazmat training.

V. ALCOHOL & DRUG TESTING:

sAny non-federal alcohol and drug tasting by a railroad shall be conducted
using a selentificaﬂy ragognized method of testing.

The employee can chaiienge whether the railroad has used a scientlifically recognized
meathod of testing. : : ‘ .

The raiiroad must provid__é__;.a rfedress process for an employee to petition for, and receive,
a hearing to raview the specimen results, and a dispute or grievance shall be resolved
under the provisions of the Ra:lway Labor Act.

VI1. POSITIVE TRAIN CONTROL._-- .

issenger and commuter rallroads, must
1, 2015,

sClass I railroads, as well as intercity g
install PTC on main line tracks by De:

The requirement to install. PTC does not affect existing crew7¢0nsist agreemaeants.
VIL MECHANICAL & BRAKE INSPECTIONS IN MEXICO:

No mechanical.or brake inspection may be performed in Mexico unless the FRA certifies
the inspection -is:eguivalent to those performed In the U.S.; that the inspectors are
receiving what the FRA considers appropriate training; that the FRA is permitted to
perform:on- -site inspections;. aﬁd that inspection reports aré available.

FURTHER QUESTIONS?

Any questions should be directed toward your state legislative director or your
general chairperson, who received from the Intermnational and the _
International's rail safety consultant an extensive brleﬁng oh provisions of the
new law.

Questions should not be sent to the UTU International.

‘Where SLDs anq._{;;;és-zare_ not able to answer a question, they will work directly with the
International, w?_ai&ﬁh:..h'as openad a lina of communication with the FRA.

As provisians ragarding hours of service do not go into effect until July 2009, and will '
require rulemakings or further interpretation by the FRA, some guestions may not: be
" able to be answered with finatity for some time.

Any new information will be posted at www.utu org and available by clicking on the

"2008 Rall Safety Ad" box on the hcme p ge. Members shauid visit that Web. page
regiiarly to check for updates.

https//www.utu org/worksite/safety/safetyact2008.hm 21252014
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m BUILDING AMERICAY

RSIA - Updated Mechanical Q&A
The new regulations refer to train emp!oyees and signal em;ﬁoyees If: an emp!oyee was covered befare but is not a train or
signal employee, is that employes siifl covered? '

Yes. Train and signal do not refer to job titles but to service performed. For example, an electrician who works on coded
cab signals and a mechanical mover who moves locamotives who were previously covered are still covered The e!ectnman
performs: signal werk so is covered under the signal praws:ons and the mover performs tram work so.is covered under the frain

provisions,

What parts of the RSIA apply to train service and signal service?

1 -APPLIES TO | APPLIES TO
- TRAIN i SIGNAL
RSIA _ i SERVICE SERVICE -
10 hours of undisturbed rest in the previdus 24 hours Yes' Yes .
required prior fo shift performing covered work?
Muist have 10 hours undisturbed rest after a shift Yes Yes
performing coverad work to prevent co-mingling by a. | :
second shift (even if the second shift is not covered |
service)? _
48 hours of time off-after 8" consecutive day performmg Yes 1 No
covered work? -~ L
Limited to 276 hours.of work per month? Yes " No

What is the intemretation of an "on duly period each day"? Is it based on an 8 hour day, 4 hour day, or just any amount nf
time-clocked in and worked in a day?

An on duty pericd is a work period in which some covared service is performed for any part of the period, The period does: -
not need to include 8 hours. justif covered service is performed. during the shift.

e, is the employee allowed to accept a work
ling, sanding, suppiymg‘ atc.) Ifthe employee is e
o or she be able to accept a work assignmeéntonhisor ~

If an employee works 5 consecutivé *days” under covered frain servi
assignment on his or her 6th.day if the job is non-covered service? | {
aligible to work a non-covered service job o the 6th day, then would:
her 7th day for another non-covered:service job?

Since the employee has.not worked 8 consecutive train service coverad shifts they may work non-covered shifts on days &
and 7. (item #4 of the FRA guidelines under 48/72 hours issues)

If an empieyee worked a relief job performing train service and was assigned to non-coverad service on one day during the.
5 day work week, would the employes be able to accept a work assignment on his or her 6th and 7th day?

Yes, g6 lmmsd;ateiy above.

An empioyee who is hormally scheduled to work: their five day schedule on a coy ad train service job does not work a full
shift-on gnie day of the week. Can that em;aioyee accept a work assignment on hig;orher Bth day since he or she had not
worked "full § consecutive days”‘? :

RSIA does not prohibit covered train service work on the Bth day, it just outlines the rest requirements if covered train
service is performed for six consecutive days. '

Cr is a “day" just considered any time'the employee is clocked in, no matter the amount of work time?

https://employees.www.uprr.com/emp/labor/rsia_mech-qa.shtml o 2/24/2014
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Yes, if covered train service is performed at any time worked that day..

An employee’s work-schedule is Mon. thru Fri. 8a-4p involving covered train or signal service work, is he or she eligible to
accept a-call to double back at midnight on Friday for a job that is non-covered service?

No, the 10 hours UDR requirement is prior to a covered-service shift, but also afterwards {io prevent co-mingling by a
sacond shift, sven if the second shift is not covered service). In this example, the employes is not eligible to double back.

Dus to bidding from one job to anothsr, an employee would be scheduled for their regular assignment fo work 10
consecutive days on a covered train service work. Does the RSIA prevent the employee from working his or her first 2 days of
his or her newly assigned job and, if so, would heior-she be paid for missing the straight-time shifts?

An employeé is not efigible under RSIA to work for-4B hours: after the 6th day of covered train senvice work. The empiayee
would not be paid as the law reqwres his ar her time off wark

An employee who works in oovered train service is forced to cover a two-day holiday (pelformmg covered frain semce) that
falls on his or her 8th and 7th days. How wili this be applied given the new reguiation? '

The regulat;on does nat pravent an employee from working the 6th day, but the RSiA would require 48.-hours ’ame off and
that empioyea would not be eligible or able to work the 7ih day.

Is .performing a daily Inspectson covered train semce.?_

No — while covered train service employees may perfonn this wo:k in and of itself, daily inspections are not covered 1ram
service.

Would Locomotive Mover Class for Mover Certification/l.icense: be considered mandatory and covered train service?
Fthe student: is not moving equipment as a part of the class, it would not be considered covered train service for that day.
s a four hour break in service:still applicable to put the clock on hold?

Yes, a mechanical employee performing covered train or signal service may
of break and return to work, taking his rest at the end of the work day. E

ork part of his shift, have at least four hours

When is the-performance of an air test considered covered signal service work?

Any air test done in conjunction with & Coded Cab Signal departure or periodic test is covered signal service.

The answers given above are in reference only {0 the appi:cat;on of the RSIA: !anguage and may hiave a different resulf under .
Collective Bargaining Agreement language.
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